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Welcome to your City Commission Meeting – Please turn off or silence all cell phones during the meeting 
Meetings are televised everyday on Channel 2 at 7 p.m. and midnight and available for viewing on YouTube and Facebook Live 

The Leavenworth City Commission meeting will be open to the public with limited seating capacity. 
To reserve a seat, email cwilliamson@firstcity.org no later than 4:00 pm on October 27. Seats will be available on a first come 
first serve basis. To mitigate the spread of COVID-19 face coverings and social distancing are REQUIRED to attend the meeting. 
In accordance with Kansas Open Meetings Act (KOMA), the meeting can be viewed on Channel 2 and via Facebook Live. The 
public is encouraged to continue to view the meeting via Facebook Live or Channel 2 and to submit public comments to be 
read during the Public Comments portion of the meeting and questions on agenda items to be read during discussion on that 
topic. Submit your comments or questions to cwilliamson@firstcity.org no later than 6:00 pm on October 27.  

 
Call to Order – Pledge of Allegiance Followed by Silent Meditation 
 
OLD BUSINESS: 

Consideration of Previous Meeting Minutes: 

1. Minutes from October 13, 2020 Regular Meeting     Action: Motion (pg. 3) 

Second Consideration Ordinances 

2. Second Consideration Ordinance 8147-Special Use Permit 220 Spruce Child Care Center  Action: Roll Call (pg. 8) 
3. Second Consideration Ordinance 8148-Rezoning 619 S 4th Street From Office Business District to General 

Business District         Action: Roll Call (pg. 11) 
4. Second Consideration Ordinance 8149-Vacate 6th Street From Metropolitan Avenue to Cheyenne Street 

           Action: Roll Call (pg. 14) 

                
NEW BUSINESS: 
 
Public Comment: (i.e. Items not listed on the agenda or receipt of petitions- Please state your name and address) 

Any emails received by the public for public comment on non-agenda items will be read at this time. 

General Items: 
5. Consider Utility Easement Agreement-Fort Gate Marketplace    Action: Motion (pg. 24) 
6. Acceptance of Dedicated Land for Public Use-Fort Gate Marketplace First Plat  Action: Motion (pg. 31) 
7. Request to Name City Owned Property (Soccer Complex)    Action: Motion (pg.  35) 
8. Review Unsafe & Dangerous Structures Given 30-day Extensions on September 22 Action: Motion (pg.  40) 

 
Public Hearings: 

9. Consideration to Adopt a Redevelopment Project Plan (Price Chopper TIF)  (pg. 47) 
a. Open Public Hearing     Action: Motion 
b. Staff and Public Comments 
c. Close Public Hearing     Action: Motion 
d. First Consideration of Ordinance   Action: Consensus 

10. Consider Creation of a Community Improvement District (Price Chopper)  (pg. 69) 
a. Open Public Hearing     Action: Motion 
b. Staff and Public Comments 
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c. Close Public Hearing     Action: Motion 
d. First Consideration Ordinance    Action: Consensus 

 
Resolutions: 

11. Resolution B-2267 Adopting the 2020 Stormwater Management Program Action: Motion (pg. 75) 
12. Resolution B-2268 Adopting the Manual of Infrastructure Standards  Action: Motion (pg. 102) 
13. Resolution B-2269 Adopting the Revised Investment Policy   Action: Motion (pg. 106) 

 
Bids, Contract and Agreements: 

14. Consider Amendment to 1994 City & Price Chopper Lease Agreement  Action: Motion (pg. 114) 
15. Consider Super Market Developers Development Agreement (Price Chopper) Action: Motion (pg. 133) 
16. Consider Purchase of Remote Control Mower-Parks & Recreation  Action: Motion (pg. 164) 

 
First Consideration Ordinances: 

17. First Consideration Ordinance Special Use Permit-611 Miami Two Family Dwelling in R1-6 Single Family 
Residential Zone.        Action: Consensus (pg. 169) 

18. First Consideration Ordinance Industrial Revenue Bonds (Price Chopper)  Action: Consensus (pg. 178) 
               

Consent Agenda: 
Claims for October 10, 2020 through October 23, 2020 in the amount of $542,991.35; Net amount for Payroll #22 effective 
October 23, 2020 in the amount of  $350,090.87 (Includes Police & Fire Pension in the amount of $11,839.36). 

           Action: Motion 

 
Other: 
 
Adjournment           Action:  Motion 
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CITY OF LEAVENWORTH 
100 N. 5th Street 
Leavenworth, Kansas 66048 
 

City Commission Regular Meeting 
Commission Chambers 

Tuesday, October 13, 2020 7:00 p.m. 

 
CALL TO ORDER - The Governing Body met for a regular meeting and the following commission members 
were present in the commission chambers: Mayor Myron J. (Mike) Griswold and Commissioner Mark 
Preisinger. The following member was present virtually via teleconference: Mayor Pro-Tem Nancy Bauder 
and Commissioners Camalla Leonhard and Jermaine Wilson 
 
Others present in the commission chambers: City Manager Paul Kramer, Assistant City Manager Taylour 
Tedder, Community Development Director Julie Hurley, and City Clerk Carla K. Williamson. 
 
City Attorney David E. Waters was present virtually via teleconference. 
 
Other members participating via teleconference: Public Works Director Mike McDonald, Deputy Public 
Works Director Mike Hooper, Deputy Finance Director Brandon Mills and Finance Director Ruby Maline  
 
Mayor Griswold read the following statement from the agenda index: 

 
The Leavenworth City Commission meeting will be open to the public with limited seating capacity. To 
reserve a seat, email cwilliamson@firstcity.org no later than 4:00 pm on October 13. Seats will be available 
on a first come first serve basis. To mitigate the spread of COVID-19 face coverings and social distancing 
are REQUIRED to attend the meeting. In accordance with Kansas Open Meetings Act (KOMA), the meeting 
can be viewed on Channel 2 and via Facebook Live. The public is encouraged to continue to view the 
meeting via Facebook Live or Channel 2 and to submit public comments to be read during the Public 
Comments portion of the meeting and questions on agenda items to be read during discussion on that 
topic. Submit your comments or questions to cwilliamson@firstcity.org no later than 6:00 pm on October 
13. For call in options related to commenting on agenda items, submit your inquiry to 
cwilliamson@firstcity.org  
 
Mayor Griswold asked everyone to stand for the pledge of allegiance followed by silent meditation.  
 
Proclamations: 
The Mayor read the following proclamations: 
Domestic Violence Awareness Month, Food Day October 16, and National Arts & Humanities Month.   
 
New Employee Welcome: 
Due to COVID-19, no employees were present.  The Mayor recognized the following new employees: 

Joseph Jacobson, Park Technician I      Tyriek Ford, WPC Operator I 
Barrett Damron, Traffic Control Technician     Antione Powell, Police Officer 
John Marshall, Stormwater Equipment Operator I   Dion DePaolis, Firefighter 
Austin White, Firefighter         John Burkhart, Firefighter 
Brian McKeighan, Solid Waste Laborer      Samuel Lough II, WPC Operator I 
Joseph Dill, Firefighter 
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OLD BUSINESS: 
 
Consideration of Previous Meeting Minutes: 
Commissioner Preisinger moved to approve the minutes from the September 22, 2020 regular meeting as 
presented. Commissioner Leonhard seconded the motion and the motion was unanimously approved. The 
Mayor declared the motion carried 5-0. 
 
 NEW BUSINESS: 
 
Public Comment:    emails received by the public for public comment on non-agenda items will be read at 
this time. No emails were received and no one was present in person for comment. 
 
Public Hearings: 
 
Public Hearing to Consider a Petition to Vacate 6th Street from Metropolitan Avenue to Cheyenne Street 
 

• Open Public Hearing: Commissioner Preisinger moved to open the public hearing. Commissioner 
Bauder seconded the motion and the motion was unanimously approved. The Mayor declared the 
motion carried 5-0. 

• Staff and Public Comments: 
Staff Comment: City Manager Paul Kramer reviewed the petition filed by Fort Gate Properties LLC 
requesting the vacation of 6th Street between Metropolitan Avenue and Cheyenne Street. All utility 
companies were notified and the owner and developer has accommodated any requests and 
agreements with the utilities in retaining and creating the easements. Staff recommends and 
supports the request to vacate. A draft of the ordinance to vacate the street with a General Utility 
Easement Agreement as Exhibit B is attached.  The ordinance is placed on first consideration and 
the General Utility Easement will come back to the commission for approval along with second 
consideration of the ordinance. 
Public Comment: None 
(Kevin Lee, Attorney (Polsinelli PC) and Hilary Zerr, Civil Engineer both representing Fort Gate 
Properties attended virtually via GoToMeeting to answer any questions. There were no questions.) 

• Close Public Hearing: Commissioner Preisinger moved to close the public hearing. Commissioner 
Wilson seconded the motion and the motion was unanimously approved. The Mayor declared the 
motion carried 5-0. 

• First Consideration Ordinance: There was a consensus to place the ordinance on first 
consideration. 

 
Public Hearing to Consider Amendment to Community Development Block Grant (CDBG) Annual Action 
Plan (AAP) 2019-2020 
 

• Open Public Hearing: Commissioner Preisinger moved to open the public hearing. Commissioner 
Bauder seconded the motion and the motion was unanimously approved. The Mayor declared the 
motion carried 5-0. 

• Staff and Public Comments: 
Staff Comment: Community Development Director Julie Hurley reviewed the additional funds. In 
order to accept and allocate the CARES Act funds second allocation awarded to the City, the AAP 
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2019-2020 must again be amended.  The funds were awarded to combat the effects of the COVID-
19 pandemic.  The AAP will be amended to increase Public Service Agency by $108,897.00 and 
Administration by $11,000.00 for a total of $119,897.00. Resolution B-2266 is presented for 
adoption authorizing the amendment. 
Public Comment: none 

• Close Public Hearing: Commissioner Preisinger moved to close the public hearing. Commissioner 
Bauder seconded the motion and the motion was unanimously approved. The Mayor declared the 
motion carried 5-0. 

• Adopt Resolution B-2266: Commissioner Preisinger moved to adopt Resolution B-2266 amending 
the CDBG Annual Action Plan 2019-2020. Commissioner Bauder seconded the motion and the 
motion was unanimously approved. The Mayor declared the motion carried 5-0. 

 
Bids, Contracts and Agreements: 
 
Consider Bids for Uniform Rental Contract – Deputy Finance Director Brandon Mills presented for 
consideration the bids for the Uniform Rental Contract. Staff recommends approval of the bid from Ace 
Image Wear in the annual amount not to exceed $28,185.04 with a contract term of 3 years. Bids were 
opened on September 11, 2020 and the following bids were received: 
 
 
 
 
 
 
 
 
 
Commissioner Preisinger moved to approve the bid for employee uniform services to Ace Image Wear in 
the amount not to exceed $28,185.04 annually. Commissioner Leonhard seconded the motion and the 
motion was unanimously approved. The Mayor declared the motion carried 5-0. 
 
Consider Design Services Contract with Affinis for 2021 Pavement Management - Public Works Director 
Mike McDonald presented for consideration a contact with Affinis for design services of the 2021 
Pavement Management Program in the amount not to exceed $88,500.00.  
  
Commissioner Preisinger moved to approve the design services contract with Affinis Corporation in an 
amount not to exceed $88,500.00 for the 2021 Pavement Management Program.  Commissioner Wilson 
seconded the motion and the motion was unanimously approved. The Mayor declared the motion carried 
5-0. 
 
First Consideration Ordinances: 
 
First Consideration Ordinance Special Use Permit – Child Care Center at 220 Spruce Street - Community 
Development Director Julie Hurley presented for first consideration an ordinance to allow by special use a 
child care center at 220 Spruce. The request for the special use permit submitted by Savannah Nelson was 

Vendor Location Bid Amount 
Meets 
Specifications 

Ace Image Wear Kansas City MO $28,185.04 Yes 
Cintas Dallas TX $37,241.36 Yes 
Clean Kansas City MO Not Read No 
Unifirst Kansas City MO Not Read No 
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considered by the Planning Commission at their September 14, 2020 and was voted unanimously to 
recommend approval.  
 
Commissioner Wilson disclosed that this is his mother’s property. There was a consensus by the City 
Commission to place on first consideration.  
 
First Consideration Ordinance Rezoning 619 S 4th Street from Office Business District (OBD) to General 
Business District (GBD) - Community Development Director Julie Hurley presented for first consideration 
an ordinance to Rezone 619 S 4th Street from Office Business District to General Business District.  The 
request for rezoning submitted by Development, Inc. owned by Jeremy Greenamyre was considered by 
the Planning Commission at their September 14, 2020 and was voted unanimously to recommend 
approval. 
 
There was a consensus by the City Commission to place on first consideration. 
 
CONSENT AGENDA: 
Commissioner Leonhard moved to approve claims for September 19, 2020 through October 9, 2020 in the 
amount of $2,319,325.31; Net amount for Payroll #20 effective September 25, 2020 in the amount of 
$353,321.04 (Includes Police & Fire Pension in the amount of $11,839.36); and Net amount for Payroll # 21 
effective October 9, 2020 in the amount of $335,509.06 (No Police & Fire Pension). Commissioner 
Preisinger seconded the motion and the motion was unanimously approved. The Mayor declared the 
motion carried 5-0. 
 
Other: 
 
City Manager Kramer 

• Trunk or Treat sponsored by the City Parks & Recreation Department will be held on October 24 at 
Sportsfield 

• Veterans day parade committee and staff met again last week and the parade is a go for November 
11. This year’s parade will be scaled down quite a bit due to COVID-19  

• Pavement management in process but still several roads to be completed 
 
Commissioner Leonhard  

• Reviewed and reminded everyone about the upcoming election, voting dates and locations 
 
Commissioner Wilson 

• Reminded everyone to vote and look at records of candidates 
 
Commissioner Preisinger 

• Asked everyone to please follow CDC recommendations and health processional regarding wearing 
masks 

 
Commissioner Bauder 

• Discussed COVID-19 and encouraged everyone to wear a mask and to consider others that you may 
expose 
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Mayor Griswold 
• Echoed and supports the comments by Commissioners Preisinger and Bauder regarding wearing of 

masks and thanked Commissioners Wilson and Leonhard for comments on voting. 
 
Adjournment: 
Commissioner Preisinger moved to adjourn the meeting. Commissioner Bauder seconded the motion and 
the motion was unanimously approved. 
 
Time Meeting Adjourned 7:50 p.m. 
Minutes taken by City Clerk Carla K. Williamson, CMC 
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44� Carla K. wi"amson, CMC 
City Clerk 

BACKGROUND: 

POLICY REPORT 

SECOND CONSIDERATION ORDINANCE 8147 

SPECIAL USE PERMIT 220 SPRUCE STREET - CHILD CARE CENTER 

October 27, 2020 

Paul Kramer 
City Manager 

At the October 13, 2020 City Commission Regular meeting the City Commission reviewed and 
placed on first consideration: 

AN ORDINANCE ALLOWING A SPECIAL USE FOR A CHILD CARE CENTER TO 

BE LOCATED AT 220 SPRUCE STREET IN THE CITY OF LEAVENWORTH, 

KANSAS. 

Ordinance No. 8147 is now presented for second consideration and requires a roll call vote. 

ATTACHMENTS: 

• Ordinance No. 8147
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Ordinance 8147 

(Summary Published in the Leavenworth Times on October 30, 2020) 
 

ORDINANCE NO. 8147 
 

AN ORDINANCE ALLOWING A SPECIAL USE  FOR A 
CHILD CARE CENTER TO BE LOCATED AT 220 SPRUCE 
STREET IN THE CITY OF LEAVENWORTH, KANSAS. 

 
 WHEREAS, under the Development Regulations, Appendix A of the Code of Ordinances 
of the City of Leavenworth, Kansas, the Governing Body of the City of Leavenworth is given the 
power to locate special uses in each zoning district by ordinance within said City; and 
 
 WHEREAS, the City Planning Commission, after fully complying with the requirements 
of the Code of Ordinances of the City of Leavenworth, Kansas, and pursuant to K.S.A 12-757, 
held a public hearing on the 14th day of September, 2020 in the Commission Room, 1st Floor of 
City Hall, 100 N. 5th Street, Leavenworth, Kansas, the official date and time set as was published 
in the Leavenworth Times newspaper and mailed to all property owners within 200 feet of the said 
property on the 20th day of August 2020; and 
 
 WHEREAS, upon a motion made, duly seconded, and passed, the City Planning 
Commission adopted findings of fact and recommended approval of the request for a child care 
center at 220 Spruce Street, Leavenworth, Kansas; and  
 
 WHEREAS, upon a roll call vote duly passed, the Governing Body adopted the findings 
of fact and conclusions to allow special use for a child care center for the property described herein. 
 
 BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF 
LEAVENWORTH, KANSAS: 
 
 Section 1. That a special use permit be issued for a child care center on the following 
described property: 
 

Lot 12, Block 8, Clark & Rees’ Addition, City of Leavenworth, Leavenworth 
County, Kansas, and more commonly referred to as 220 Spruce Street, 
Leavenworth, Kansas. 

  
 Section 2. That this special use permit is subject to the following: 
 

a.) A minimum of 1,200 square feet of open space 100% enclosed by a minimum 4’ high 
fence or wall shall be provided and maintained in good condition; 

b.) To operate a childcare center for up to twelve (12) children; 
c.) A copy of the permanent Child Care Center License shall be provided annually upon 

renewal by the State of Kansas; and 
d.) No additional home occupations may be carried out at the resident; and  
e.) Annual payment of Special Use Permit. 
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Ordinance 8147 

 Section 3: That this Ordinance shall take effect and be in force from and after its passage 
by the Governing Body, and its publication once in the official City newspaper. 
 
 PASSED AND APPROVED by the Leavenworth City Commission of the City of 
Leavenworth, Kansas on this 27th day of October, 2020. 
 
 
      ____________________________________  

     Myron J. “Mike” Griswold, Mayor 
 
{Seal} 
 
 
ATTEST: 
 
 
_______________________________  
Carla K. Williamson, CMC, City Clerk 
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Ordinance 8148  1 

(Summary Published in the Leavenworth Times on October 30, 2020) 
 
 

ORDINANCE NO. 8148 
 

AN ORDINANCE AMENDING THE DEVELOPMENT 
REGULATIONS, APPENDIX A OF THE CODE OF ORDINANCES 
OF THE CITY OF LEAVENWORTH, KANSAS BY REZONING 619 
S. 4TH STREET FROM OFFICE BUSINESS DISTRICT (OBD) TO 
GENERAL BUSINESS DISTRICT (GBD). 

 
 WHEREAS, under the  Development Regulations, Appendix A of the Code of Ordinances 
of the City of Leavenworth, Kansas, the Governing Body of the City of Leavenworth is given the 
power to amend, supplement or change existing zoning regulations within said City; and 
 
 WHEREAS, the City Planning Commission, after fully complying with the requirements 
of the Code of Ordinances of the City of Leavenworth, Kansas, held a public hearing on the 14th 
day of September 2020 in the Commission Room, 1st Floor of City Hall, 100 N. 5th Street, 
Leavenworth, Kansas. The official date and time set as was published in the Leavenworth Times 
newspaper on the 20th day of August 2020; and 
 
 WHEREAS, upon a motion made, duly seconded, and passed, the Planning Commission 
adopted findings of fact and recommended approval of the request Rezoning of 619 S. 4th  Street, 
Leavenworth Kansas from Office Business District (OBD) to General Business District (GBD); 
and  
 
 WHEREAS, upon a roll call vote duly passed, the Governing Body adopted the findings 
of fact and conclusions to rezone the property described herein. 
 
BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF LEAVENWORTH, 
KANSAS: 
 
 Section 1: That the following described properties, to-wit: 
 

PROPERTY A: LOTS 14, 15, AND 16, IN BLOCK 15, IN CLARK AND REES’ 
ADDITION, CITY OF LEAVENWORTH, LEAVENWORTH COUNTY, 
KANSAS, AND, PROPERTY B: LOT 13, BLOCK 15, IN CLARK AND REES’ 
ADDITION, CITY OF LEAVENWORTH, LEAVENWORTH COUNTY, 
KANSAS, AND MORE COMMONLY REFERRED TO AS 619 S. 4th 
STREET, LEAVENWORTH, KANSAS. 

 
 Section 2: That the “Zoning District Map” adopted under the Development Regulations, 
Appendix A of the Code of Ordinances of the City of Leavenworth, Kansas shall be and the same 
is hereby amended to conform to the rezoning as set forth in Section 1 above. 
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Ordinance 8148  2 

 Section 3: That this Ordinance shall take effect and be in force from and after its passage, 
approval and publication in the official City newspaper of the City of Leavenworth, Kansas, as 
provided by law. 
 

 

 

PASSED and APPROVED by the Governing Body on the 27th day of October 2020. 

 
 
      ______________________________________ 

     Myron J. (Mike) Griswold, Mayor 
 
{Seal} 
 
 
 
ATTEST: 
 
 
____________________________________ 
Carla K. Williamson, CMC, City Clerk 
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Ordinance No. 8149  

 
 
 
 
 
 
 
(Summary Published in the Leavenworth Times on October 30, 2020) 

 
 

ORDINANCE NO. 8149 
 

AN ORDINANCE VACATING ALL THAT PART OF 6th STREET RIGHT OF 
WAY LYING BETWEEN BLOCK G, LEAVENWORTH CITY AND BLOCK 
97 DAY & MACAULAY’S BETWEEN CHEYENNE STREET AND 
METROPOLITAN AVENUE, IN THE CITY OF LEAVENWORTH, 
LEAVENWORTH COUNTY, KANSAS, AMENDING APPENDIX C, 
ARTICLE I, STREET VACATIONS OF THE CITY OF LEAVENWORTH 
CODE OF ORDINANCES AND SUBJECT TO ACCEPTANCE OF THE 
PROPOSED UTILITY EASEMENT. 

 
 WHEREAS, a petition for a vacation of all that part of 6th Street right of way lying between 
Block G, Leavenworth City and Block 97, Day & Macaulay’s between Cheyenne Street and 
Metropolitan Avenue in the City of Leavenworth, Leavenworth County, Kansas; and 
 
 WHEREAS, the petition included the proposed utility easements which have been 
modified as to the agreements with the utility companies involved; and  
 

WHEREAS, the City Clerk of the City of Leavenworth, Kansas  gave public notice of the 
same by publication in the official City newspaper on September 4, 2020 stating that a petition has 
been filed in the office of the City Clerk praying for such vacation, describing the property fully 
and setting October 13, 2020 as the hearing date on which the petition shall be presented to the 
Governing Body of the City for hearing and that at such time and place and giving instructions to 
all persons interested to be heard under the petition; and 
 

WHEREAS, the petition did proceed to hearing as published and no objections were filed 
with the City Clerk or received at the time of the hearing; and 

 
WHEREAS, all utility companies were notified and agreed to such vacation and the utility 

easement described in Exhibit B; and  
 
WHEREAS, all the requirements of K.S.A. 12-504 et. seq. have been complied with.  

 
NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE 

CITY OF LEAVENWORTH, KANSAS: 
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Ordinance No. 8149 

 Section 1.  Those certain streets, road, alleys, or rights-of-way, as previously platted or 
otherwise, and being more fully described and depicted in Exhibit A, are hereby vacated. 
 
 Section 2.  Notwithstanding the foregoing, such vacation is contingent and depending 
upon, contemporaneously herewith, the delivery, dedication, and recording of those certain 
easements as more particularly described on Exhibit B, which easements shall be deemed to 
survive and/or be effective notwithstanding the above-described vacation, and are intended to 
replace such easement rights as may have existed prior to such vacation. 
 
 Section 3.  EFFECTIVE DATE.  This ordinance shall take effect and be in force from 
and after the date of its publication in the official city newspaper. 
 

PASSED and APPROVED by the Governing Body on this 27th day of October 2020. 

 
 
{Seal} 
 
               
        Myron J. “Mike” Griswold, Mayor 
 
        
ATTEST: 
 
 
 
       
Carla K. Williamson, CMC, City Clerk 
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Ordinance No. 8149 

Exhibits A to Ordinance 8149 
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Ordinance No. 8149 

EXHIBIT B to Ordinance 8149 
 
 
 
 
 
 

RECORDING COVER SHEET 
 

Title of Document: General Utility Easement 
 
Date of Document:      , 2020 
Grantor:    Fort Gate Properties, LLC, a Kansas limited    
     liability company 
Grantor’s Mailing Address:  7939 Floyd Street 
     Overland Park, KS 66204 
Grantee:    City of Leavenworth, Kansas 
Grantee’s Mailing Address:  City of Leavenworth, Kansas 
     Attn: City Clerk 
     100 N. 5th Street 
     Leavenworth, KS 66048 
Legal Description:   See Exhibit A attached hereto 
Reference Book and Page(s):  N/A 
After recording return to: 
M. Kevin Lee 
Polsinelli PC 
900 W. 48th Place, Ste. 900 
Kansas City, MO 64112 
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Ordinance No. 8149 

 GENERAL UTILITY EASEMENT AGREEMENT 
 

THIS GENERAL UTILITY EASEMENT AGREEMENT (this “Agreement”) is made and 
entered into, effective as of    , 2020 (the “Effective Date”), by and between FORT 
GATE PROPERTIES, LLC, a Kansas limited liability company (“Grantor”), and the CITY OF 
LEAVENWORTH, KANSAS, a municipal corporation organized according to Kansas law 
(“Grantee”). 

 
WITNESSETH 

 
WHEREAS, Grantor is the owner of that certain real property situated in the City of 

Leavenworth, Leavenworth County, Kansas, as legally described on Exhibit A and generally 
depicted on Exhibit B (the “Easement Area”), attached hereto and incorporated herein; and 

 
WHEREAS, Grantee has requested from Grantor, and Grantor is desirous of granting to 

Grantee, a perpetual, non-exclusive easement over, under, and through the Easement Area for the 
purpose of entering upon, locating, constructing and maintaining, or authorizing the location, 
construction, or maintenance, and use of, conduits, water, gas, sewer pipes, wires, surface drainage 
facilities, ducts, cables and appurtenances thereto, excluding any overhead lines (collectively, the 
“Utilities”), in any part of the Easement Area, including the right to clean, repair, replace and care 
for the Utilities, and for any reconstruction and future expansion of the Utilities within the 
Easement Area together with a right of access to the Easement Area and over the Easement Area 
for said purposes.  

 
NOW THEREFORE, in consideration of the sum of Ten and 00/100 Dollars ($10.00), of the 

above-referenced recitals, of the mutual promises contained herein, of the benefits to be derived 
from the construction and maintenance of any and all Utilities in the Easement Area, and of other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
subject to the terms and conditions set forth herein, Grantor and Grantee hereby agree as follows: 

 
1. Grant of Permanent Utility Easement. Grantor does hereby grant to Grantee forever 

a perpetual, non-exclusive easement over, under, and through the Easement Area for the purpose of 
entering upon, locating, constructing and maintaining, or authorizing the location, construction, or 
maintenance, and use, of, the Utilities, in any part of the Easement Area, including the right to clean, 
repair, replace and care for the Utilities, and for any reconstruction and future expansion of the 
Utilities within the Easement Area together with a right of access to the Easement Area and over the 
Easement Area for said purposes.  

 
2. Maintenance. Following completion of the initial construction of any and all Utilities 

and upon completion of any subsequent maintenance, repair or replacement thereof, Grantee, its 
agents and employees, and successors and assigns, shall restore the surface of the Easement Area to 
as near as possible to the original condition existing prior to any such activities by Grantee, its agents 
and employees, and successors and assigns, and shall be responsible for making any repairs made 
necessary due to any damage caused by such activities.   

 
3. Duration; Assignment. The rights and obligations set forth in this instrument shall 

run with the land and be binding upon the successors and assigns of Grantor and Grantee. The rights 
of Grantee under this Easement may be assigned, in whole or in part, by Grantee. 
 
 

[Remainder of page intentionally left blank] 
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Ordinance No. 8149 

 IN WITNESS WHEREOF, Grantor and Grantee have executed this instrument as of the 
Effective Date.  
 
  GRANTOR: 
 
  FORT GATE PROPERTIES, LLC, a Kansas limited 

liability company 
   
   
  By:       
  Name: Justin Kaufmann 
  Its: Manager 
 
 
 
              
STATE OF    ___________________ ) 
     ) ss. 
COUNTY OF __________________ ) 
 
 

On this ____ day of ____________, 2020, to me personally known, appeared Justin Kaufmann, 
who, being by me duly sworn did say that he is the Manager of FORT GATE PROPERTIES, LLC, a 
Kansas limited liability company, and that said instrument was signed and delivered on behalf of said 
limited liability company by authority of its members, as the free act and deed of said limited liability 
company acting with full power and authority to so bind the limited liability company. 

 

___________________________ 

Notary Public 

My commission expires: 
 
______________________ 
 
 
[SEAL] 
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Ordinance No. 8149 

  GRANTEE: 
 
  CITY OF LEAVENWORTH, KANSAS, a Kansas 

municipal corporation 
 
 
  By:       
           Myron J. “Mike” Griswold, Mayor 
     
ATTEST: 
 
By:    
           Carla K. Williamson, CMC, City Clerk 
 
APPROVED AS TO FORM: 
 
   
David E. Waters, City Attorney 
 
            

ACKNOWLEDGMENT 
 
 
STATE OF    ___________________ ) 
     ) ss. 
COUNTY OF __________________ ) 
 
 

Now on this   day of    , 2020, before me, a notary public in and for said county 
and state, came Myron J. “Mike” Griswold and Carla K. Williamson, Mayor and City Clerk, respectively, 
of the City of Leavenworth, Kansas, a Kansas municipal corporation duly authorized, incorporated and 
existing under and by virtue of the Constitution and laws of the State of Kansas, who are personally 
known to me to be the same persons who executed , as such officers, the within instrument on behalf of 
said City, and such persons duly acknowledged the execution of the same to be the act and deed of said 
City. 

 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and 
year last above written. 

___________________________ 

Notary Public 

My commission expires: 
______________________ 
 
 
[SEAL] 
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RECORDING COVER SHEET 

 

Title of Document: General Utility Easement 
 
Date of Document:     , 2020 

Grantor:    Fort Gate Properties, LLC, a Kansas limited    
     liability company 

Grantor’s Mailing Address:  7939 Floyd Street 
     Overland Park, KS 66204 

Grantee:    City of Leavenworth, Kansas 

Grantee’s Mailing Address:  City of Leavenworth, Kansas 
     Attn: City Clerk 
     100 N. 5th Street 
     Leavenworth, KS 66048 

Legal Description:   See Exhibit A attached hereto 

Reference Book and Page(s):  N/A 

After recording return to: 

M. Kevin Lee 
Polsinelli PC 
900 W. 48th Place, Ste. 900 
Kansas City, MO 64112 
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 GENERAL UTILITY EASEMENT AGREEMENT 
 

THIS GENERAL UTILITY EASEMENT AGREEMENT (this “Agreement”) is made and entered 
into, effective as of October 27, 2020 (the “Effective Date”), by and between FORT GATE PROPERTIES, 
LLC, a Kansas limited liability company (“Grantor”), and the CITY OF LEAVENWORTH, KANSAS, a 
municipal corporation organized according to Kansas law (“Grantee”). 

 
WITNESSETH 

 
WHEREAS, Grantor is the owner of that certain real property situated in the City of Leavenworth, 

Leavenworth County, Kansas, as legally described on Exhibit A and generally depicted on Exhibit B (the 
“Easement Area”), attached hereto and incorporated herein; and 

 
WHEREAS, Grantee has requested from Grantor, and Grantor is desirous of granting to Grantee, 

a perpetual, non-exclusive easement over, under, and through the Easement Area for the purpose of entering 
upon, locating, constructing and maintaining, or authorizing the location, construction, or maintenance, and 
use of, conduits, water, gas, sewer pipes, wires, surface drainage facilities, ducts, cables and appurtenances 
thereto, excluding any overhead lines (collectively, the “Utilities”), in any part of the Easement Area, 
including the right to clean, repair, replace and care for the Utilities, and for any reconstruction and future 
expansion of the Utilities within the Easement Area together with a right of access to the Easement Area 
and over the Easement Area for said purposes.  

 
NOW THEREFORE, in consideration of the sum of Ten and 00/100 Dollars ($10.00), of the above-

referenced recitals, of the mutual promises contained herein, of the benefits to be derived from the 
construction and maintenance of any and all Utilities in the Easement Area, and of other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, subject to the terms and 
conditions set forth herein, Grantor and Grantee hereby agree as follows: 

 
1. Grant of Permanent Utility Easement. Grantor does hereby grant to Grantee forever a 

perpetual, non-exclusive easement over, under, and through the Easement Area for the purpose of entering 
upon, locating, constructing and maintaining, or authorizing the location, construction, or maintenance, and 
use, of, the Utilities, in any part of the Easement Area, including the right to clean, repair, replace and care 
for the Utilities, and for any reconstruction and future expansion of the Utilities within the Easement Area 
together with a right of access to the Easement Area and over the Easement Area for said purposes.  

 
2. Maintenance. Following completion of the initial construction of any and all Utilities and 

upon completion of any subsequent maintenance, repair or replacement thereof, Grantee, its agents and 
employees, and successors and assigns, shall restore the surface of the Easement Area to as near as possible 
to the original condition existing prior to any such activities by Grantee, its agents and employees, and 
successors and assigns, and shall be responsible for making any repairs made necessary due to any damage 
caused by such activities.   

 
3. Duration; Assignment. The rights and obligations set forth in this instrument shall run with 

the land and be binding upon the successors and assigns of Grantor and Grantee. The rights of Grantee 
under this Easement may be assigned, in whole or in part, by Grantee. 
 
 

[Remainder of page intentionally left blank] 
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 IN WITNESS WHEREOF, Grantor and Grantee have executed this instrument as of the 
Effective Date.  
 
  GRANTOR: 
 
  FORT GATE PROPERTIES, LLC, a Kansas limited 

liability company 
   
   
  By:       
  Name: Justin Kaufmann 
  Its: Manager 
 
 
 
              
STATE OF    ___________________ ) 
     ) ss. 
COUNTY OF __________________ ) 
 
 

On this ____ day of ____________, 2020, to me personally known, appeared Justin Kaufmann, 
who, being by me duly sworn did say that he is the Manager of FORT GATE PROPERTIES, LLC, a Kansas 
limited liability company, and that said instrument was signed and delivered on behalf of said limited 
liability company by authority of its members, as the free act and deed of said limited liability company 
acting with full power and authority to so bind the limited liability company. 

 
___________________________ 

Notary Public 

My commission expires: 
 
______________________ 
 
 
[SEAL] 
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  GRANTEE: 
 
  CITY OF LEAVENWORTH, KANSAS, a Kansas 

municipal corporation 
 
 
  By:       
           Myron J. “Mike” Griswold, Mayor 
     
ATTEST: 
 
By:    
           Carla K. Williamson, CMC, City Clerk 
 
APPROVED AS TO FORM: 
 
   
David E. Waters, City Attorney 
 
            

ACKNOWLEDGMENT 
 
 
STATE OF    ___________________ ) 
     ) ss. 
COUNTY OF __________________ ) 
 
 

Now on this   day of    , 2020, before me, a notary public in and for said county 
and state, came Myron J. “Mike” Griswold and Carla K. Williamson, Mayor and City Clerk, respectively, 
of the City of Leavenworth, Kansas, a Kansas municipal corporation duly authorized, incorporated and 
existing under and by virtue of the Constitution and laws of the State of Kansas, who are personally known 
to me to be the same persons who executed , as such officers, the within instrument on behalf of said City, 
and such persons duly acknowledged the execution of the same to be the act and deed of said City. 

 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and 

year last above written. 
 

___________________________ 

Notary Public 

My commission expires: 
______________________ 
 
 
[SEAL] 
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EXHIBIT A 
 

Legal Description of Easement Area 
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EXHIBIT B 
 

General Depiction of Easement Area 
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(Published in The Leavenworth Times on _______________, 2020) 

ORDINANCE NO. _____ 

AN ORDINANCE OF THE CITY OF LEAVENWORTH, KANSAS ADOPTING A 
REDEVELOPMENT PROJECT PLAN FOR A REDEVELOPMENT PROJECT 
AREA WITHIN AN ESTABLISHED REDEVELOPMENT DISTRICT IN THE CITY 
(PRICE CHOPPER TIF). 

WHEREAS, the City of Leavenworth, Kansas (the "City") desires to promote, stimulate, 
and develop the general and economic welfare of the City and the State of Kansas (the "State") 
and to assist in the development and redevelopment of eligible areas within the City, thereby 
promoting the general welfare of the citizens of the State and the City; and 

WHEREAS, on August 11, 2020, the governing body of the City (the "City Commission") 
adopted Ordinance No. 8135, which established the Price Chopper Redevelopment District (the 
"District") within the City, all in accordance with K.S.A. 12-1770 et seq., as amended (the "Act"); 
and 

WHEREAS, pursuant to the Act, the City is authorized to adopt redevelopment project 
plans within established redevelopment districts, as said terms are defined by the Act, and to 
finance all or a portion of redevelopment project costs from tax increment revenues and various 
other fees and revenues described in the Act, or a combination thereof; and 

WHEREAS, in consultation with the Planning Commission of the City of Leavenworth, 
Kansas (the "Planning Commission"), in accordance with the Act, the City has prepared a 
redevelopment project plan (the "Project Plan") for a redevelopment project area (the "Project 
Area") within the District, a copy of which is attached hereto as Exhibit A; and 

WHEREAS, a copy of the Project Plan has been delivered to the Board of County 
Commissioners of Leavenworth County, Kansas (the "County"), and to the Board of Education of 
Unified School District 453, Leavenworth, Kansas, all in accordance with the Act; and 

WHEREAS, the Planning Commission has reviewed the Project Plan and, in accordance 
with the Act, found that the Project Plan is consistent with the intent of the comprehensive plan 
for development of the City; and 

WHEREAS, the City adopted Resolution No. B-2262 on September 22, 2020 calling for a 
public hearing considering the adoption of the Project Plan to be held by the City Commission on 
October 27, 2020; and 

WHEREAS, the public hearing was held and closed on October 27, 2020, with 
presentation of the Project Plan and an opportunity for all interested persons to be heard regarding 
the proposed Project Plan. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF THE CITY OF 
LEAVENWORTH, KANSAS: 

Section 1. Approval of Project Plan.  The City Commission hereby adopts the 
Project Plan pursuant to the Act, subject to the condition that the developer of the project proposed 
for the Project Area, Super Market Developers, Inc., and the City will enter into a Development 
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Agreement by no later than November 13, 2020, on terms which are mutually satisfactory to City 
and such developer.  Such Project Plan approval shall be subject to the terms of the above-
described Development Agreement. 

Section 2. Further Action.  The Mayor, City Manager, City Clerk, and other officials 
and employees of the City, including counsel, are hereby further authorized and directed to take 
such other actions as may be appropriate or desirable to accomplish the purposes of this 
Ordinance.  

Section 3.  Transmittal of Project Plan.  In accordance with the Act, copies of the 
Project Plan and this Ordinance shall be filed with the Clerk and also transmitted by the Clerk to 
the County Appraiser and County Treasurer and to the governing body of the County and the 
School District in which the District is located. 

Section 4. Effective Date.  This Ordinance shall be effective from and after final 
passage by the City Commission, approval by the Mayor and publication in the official newspaper 
of Leavenworth, Kansas.  Provided, that this Ordinance shall not be published unless and until 
the above condition regarding the Development Agreement has been satisfied.  If the above 
condition has not been satisfied by November 13, 2020, this Ordinance shall not be effective, and 
shall be deemed revoked without further action on the part of the City Commission. 

PASSED BY NO LESS THAN TWO-THIRDS OF THE MEMBERS-ELECT OF THE CITY 
COMMISSION OF THE CITY OF LEAVENWORTH, KANSAS ON NOVEMBER 10, 2020. 

  
 

  
Myron J. "Mike" Griswold, Mayor 

 

[SEAL] 

 

ATTEST: 

       

Carla K. Williamson CMC, City Clerk 
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EXHIBIT A 

(Project Plan – Attached) 
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REDEVELOPMENT PROJECT PLAN  
PRICE CHOPPER TIF DISTRICT 

 
 

 
In accordance with K.S.A. 12-1770 et seq., as amended (the “Act”), to 

promote, stimulate and develop the general and economic welfare of the city of 
Leavenworth, Kansas (“City”), the Leavenworth City Council adopted Ordinance 
No. 8135 on August 11, 2020, establishing a Redevelopment (TIF) District (the 
“Price Chopper TIF District”).  The Price Chopper TIF District includes 
approximately 4.11 acres located at 2107 South 4th Street, Leavenworth, Kansas 
and legally described in attached Exhibit A.  
 
 The Act allows one or more TIF projects to be undertaken by a city within 
an established district and any such project plan may be implemented in separate 
development stages.   
 

The City desires to establish project plan in the Price Chopper TIF District. 
The project plan (“Project Plan”) area is coterminous with the Price Chopper TIF 
District, and the owner/developer is Super Market Developers, Inc., a corporation 
(the “Developer”). The improvements anticipated within the Project Plan Area are 
the redevelopment of the existing Price Chopper grocery store, which will include 
a multi-million dollar investment in the interior and exterior of the store to upgrade 
and enhance the store layout, equipment, offerings and other features to match a 
modern, first-class Price Chopper; the project shall also include improvements to 
property north of and adjacent to the Price Chopper District for parking 
(approximately 130 feet by 230 feet) which property is currently owned by the City 
and leased to the Developer (the “Project”).   

 
The Project Plan shall extend for a period of twenty (20) years from the date 

the Project Plan is approved by the City (the “Project Plan Term”).  One cent of 
the City’s sales tax and the incremental ad valorem property taxes (as defined by 
the Act) generated from the real property within the Project Plan Area during the 
Project Plan Term in excess of the amount of real property taxes collected for the 
base year assessed valuation shall constitute the “TIF Revenues”.  In accordance 
with the Act and in cooperation with the Planning Commission, the City prepared 
the Project Plan. 

 
1. Comprehensive Feasibility Study. 

 
City Staff prepared a Financial Feasibility Study (“Feasibility Study”) for 

the Project Plan is attached hereto as Exhibit B.  Projections on development in 
the Project Plan Area were provided by the Developer.  The Feasibility Study 
incorporates a number of assumptions, including a constant mill levy of 120.6970.  
The mill levy may vary each year of the TIF Term based on legislative actions and 
budgetary decisions made by the individual taxing jurisdictions.  It also assumes 
property tax collection at 100%, Project completion by April 1, 2021 and a 1.5% 
annual increase in appraised valuation after the Project is fully constructed and 
stabilized.   
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The Developer will advance funds necessary to construct the Project and 
to pay the costs associated with the estimated and approved, private TIF eligible 
reimbursable costs set forth generally on Exhibit C attached hereto (the “TIF 
Reimbursable Costs”), and it is contemplated that Developer will subsequently 
be reimbursed with TIF Revenues received by the City on a “pay-as-you-go” basis.  
Such advances and reimbursements will be made in accordance with the terms of 
a Development Agreement executed by the Developer and the City (the “DA”).  
The TIF Reimbursable Costs are set forth in more detail in the DA.     

There is an estimated total of $4,125,296 in TIF Reimbursable Costs 
identified with the Project Plan, but reimbursement of TIF Reimbursable Costs is 
dependent upon the amount of TIF Revenues generated within the Project Plan 
Area during the Project Plan Term and received by the City, and shall be paid in 
accordance with the amount, priority and duration set forth in the DA.  In no event 
will any TIF Reimbursable Costs be reimbursed in an amount that exceeds the 
amount of TIF Revenues available. 

The Feasibility Study indicates that if projected development, assessed 
values and tax revenues are accurate, TIF Revenues will be sufficient to reimburse 
the Developer for a portion of the approved TIF Reimbursable Costs.  Other 
revenue sources, including but not limited to private equity, are available to meet 
TIF Reimbursable Costs and other private development costs associated with the 
Project.  TIF Reimbursable Costs must (1) be reasonably approved by the City in 
accordance with the terms of the DA; (2) meet the definition of “redevelopment 
project cost” set out in K.S.A. 12-1770a(o), as amended; (3) be an eligible expense 
under the City’s adopted TIF Policy and/or Procedures, unless otherwise permitted 
in the DA; (4) be authorized in this Project Plan; and (5) be in compliance with the 
terms for reimbursement and prioritization described with particularity in the DA.   

The City anticipates reimbursing Developer for the TIF Reimbursable Costs 
incurred and paid by the Developer with available TIF Revenues generated during 
the twenty (20) year Project Plan Term.  Based on the current projections and cash 
flow analysis contained in the Feasibility Study, it is determined that the Project 
benefits, TIF Revenues and other available revenues, exceed the TIF 
Reimbursable Costs, and that the TIF Revenues and other available revenue 
sources, including private revenue sources for the private costs, should be 
sufficient to pay for such TIF Reimbursable Costs. 

In summary, assuming Project Plan approval in spring 2020 with 
construction commencing the summer of 2020 and completion of all improvements 
by April 1, 2021, the City anticipates the captured sales tax and ad valorem 
property tax increment will generate approximately $2,796,637 over the Project 
Plan Term (the “Estimated Total TIF Revenue Projection”). If the TIF Revenue 
does not meet the estimated total TIF Reimbursable Costs, the City shall be under 
no obligation to provide financial assistance to Developer beyond the TIF 
Revenues actually generated from the Project Plan Area in accordance with the 
distribution formula and term set out in the DA.  A summary of the feasibility 
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assumptions and Estimated Total TIF Revenue Projection is included in Exhibit 
D. 
 
 
2. Map of Redevelopment Project Plan Area. 

 
A map of the Project Plan Area is attached as Exhibit E. 
 
3. Relocation Assistance Plan. 

 
No relocation will occur as a result of the Project Plan and therefore no relocation 
assistance plan is provided. 
 
4. Description of the Building and Facilities Proposed to be constructed. 

 
The improvements anticipated within the Project Plan Area are the 

redevelopment of the existing Price Chopper grocery store, which will include a 
multi-million dollar investment in the interior and exterior of the store to upgrade 
and enhance the store layout, equipment, offerings and other features to match a 
modern, first-class Price Chopper. TIF Reimbursable Costs incurred as a result of 
the Project Plan include, but are not limited to, architectural and engineering costs 
associated with the site improvements (except vertical structures), infrastructure 
improvements, site development, surface parking, lighting, landscaping, 
hardscape, utilities located within the right-of-way, sidewalks and related site 
amenities.  The Private TIF Reimbursable Costs are described in more detail in 
the DA.   

 
5. Other Relevant Information. 
 

a. Reimbursement of TIF Reimbursable Costs shall be made from 
captured sales tax and ad valorem property tax increment (as defined in 
the Act) actually received by the City from the Project Plan Area and 
deposited into the special fund established by the City in accordance 
with K.S.A. 12-1778 (the “Price Chopper Project Plan Fund”). 
 

b. If sufficient TIF Revenues are not available to pay all of the TIF 
Reimbursable Costs, the City is under no obligation to reimburse TIF 
Reimbursable Costs from any other source.  

 
c. Prior to any reimbursement of TIF Reimbursable Costs, Developer shall 

enter into a separate, valid and enforceable DA with the City. The 
procedure for distribution, reimbursement and priority of payment of TIF 
Reimbursable Costs shall be set out in the DA and consistent with this 
Project Plan. 
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EXHIBIT A 
 

LEGAL DESCRIPTION OF REDEVELOPMENT DISTRICT AND PROJECT 
PLAN AREA 

 
 
 
 
Lot 1, BALL’S SUBDIVISION REPLAT, a subdivision in the City of Leavenworth, 
Leavenworth County, Kansas except that part conveyed by the deed recorded as 
Doc. No. 2015R03578 
 
 
Parcel ID No 1010104002003020 
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EXHIBIT B 

 
FEASIBILITY STUDY 
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FEASIBILITY STUDY 
 
 

Leavenworth Price Chopper 
2107 South 4th Street, Leavenworth, Kansas 

 
 

July, 2020 
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OVERVIEW 

This Feasibility Study is to determine the economic feasibility of the 

renovation and improvement of the Leavenworth Price Chopper, 2107 South 4th 

Street, Leavenworth, Kansas (the “Project”).  On July 28, 2020, the City of 

Leavenworth, Kansas (the “City”) authorized the creation of a Tax Increment 

Financing District pursuant to by K.S.A. 12-1770, et. seq., as amended (the “Act”), 

coterminous with the Project site (“District”), for a term of up to 20 years to provide 

for the reimbursement of eligible Project costs.  Eligible project costs under the Act 

include land acquisition, site preparation, parking lot improvements, landscaping, 

utilities and public infrastructure. 

The Act states that before a project plan is approved, a feasibility study is 

required to determine (1) that a proposed redevelopment project’s benefits and tax 

increment revenue and other available revenues are expected to exceed or be 

sufficient to pay for the redevelopment project costs and (2) the effect, if any, the 

redevelopment project costs will have on any outstanding special obligation bonds 

payable from revenues which are collected from taxpayers and users within the 

District. 

PROJECT DESCRIPTION 

The Project is a $12,340,296.00 renovation and improvement of the existing 

Leavenworth Price Chopper at 2107 South 4th Street, Leavenworth, Kansas, 

consisting of interior renovation and modernization, replacement of equipment, 
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façade and signage improvements, landscaping, parking lot resurfacing and new 

lighting; the Project will transform the store into the most modern model in the Price 

Chopper family and will offer products and services not currently available at the 

facility. The store is well-established and is the northern-most full service grocery 

store in the City, serving a substantial portion of the citizens of the City and 

surrounding areas. The owner and developer of the Project is Super Market 

Developers, Inc., an established grocery store developer and subsidiary of 

Associated Wholesale Grocers, Inc. (“Developer”). 

ESTIMATED PROJECT COST 

The cost of property acquisition by the Developer in March of 2020 was 

$2,500,000.00. Site improvements will cost approximately $830,296.00, all of 

which is eligible for reimbursement under TIF. Interior improvements and 

equipment costs, which are not reimbursable, will total approximately 

$8,000,000.00 and “soft” costs (engineering, architecture, environmental, legal, 

etc.) are expected to total approximately $1,000,000.00.   

The Developer will fund the initial cost of construction of the Project, and 

receive reimbursement for eligible costs over the life of the TIF District.  While its 

analysis is not a part of this study, the Developer has also requested that the City 

create a Community Improvement District (“CID”) to levy a $.004 sales tax, to be 

used for CID eligible costs, for a period of 22 years. This study assumes that the 

Developer will have the financial capability to complete the construction of the 

Project and await reimbursement over the life of the District. 

FEASIBILITY STUDY REVENUE ASSUMPTIONS 
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The feasibility study for this project incorporates a number of variables 

including: 

1. Base Year Assessed value of the District; 

2. City’s estimate of the market value of the Price Chopper store upon 

completion; 

3. Assumption of an assessment rate of 25.0%; 

4. Assumption of 1.5% increase annually in market value during the 

study period; 

5. Assumption that the total applicable mill levy will remain unchanged;   

6. Assumption that the Price Chopper Project will be completed in 2021; 

7. Assumption that current annual sales in the District are 

$13,000,000.00; and 

8. Assumption that annual sales upon completion of the Project will be 

a constant $16,692,000.00. 

This feasibility study forecasts incremental real property and sales tax 

revenues generated by the Project, based upon the above assumptions.  The 

incremental property tax revenues are determined by projecting the annual tax 

revenues based on the estimated assessed value for the Project at the time of 

completion. The sales tax increment is based on historic sales and projected sales 

provided by the Developer. 

Property Tax Rates:  Real property tax rates may be adjusted every year.  The 

following is the 2019/2020 base year ad valorem property tax rate assessed on 

properties within the District. 
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Taxing District Tax Rate TIF 
Captured 

Not TIF 
Eligible 

    
State of Kansas 1.5000 0 1.5000 
Leavenworth County 37.1120 37.1120 0 
City of Leavenworth 31.7540 31.7540 0 
Unified School District No. 
453 

59.3310 59.3310 0 

    
Totals 129.6970 128.1970 1.5000 

 
 
 
Assessed Valuation and Sales – Incremental Real Property and Sales Tax 

Revenues:  The table that follows sets forth: the current (base) assessed value of 

the property within the District; the projected assessed values; the tax increment 

produced each year; projected sales; and projected sales tax increment. 
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The base year 2020 assessed value of the property and improvements in 

the District is $651,750.00.  The 2022 assessed value for the District, which 

includes the completed Project, is anticipated to be $1,250,000.00.  The difference 

creates tax increment revenues beginning in 2022 of approximately $40,671.00 

per year, and with a conservative increase in appraised value each year thereafter 

of 1.5%, creating a total increment of $1,319,837.00 over the 20 year period 

permitted by the Act, all of which is available to reimburse the eligible Project costs. 

In addition, the Developer has requested the use of the City’s 1% sales tax 

increment for reimbursement of eligible Project costs. Historic sales within the 

District are approximately $13,000,000.00, but are expected to rise to 

approximately $16,692,000.00 after Project improvements are made. Without 

adjustment for potential increases in sales and product price adjustments, the 

sales tax increment is projected to generate $738,400.00 over the 20 year period.  

The District is therefore anticipated to generate at total of $2,796,637.00 in 

real estate tax and sales tax increment over the life of the 20 year period. 

SUFFICIENCY OF REVENUES 

Using conservative assumptions, it is expected that the estimated 

incremental real property tax revenue of $2,058,237.00 and $738,400.00 in 

incremental sales tax, totaling $2,796,637.00, will be adequate to reimburse all of 

the eligible site work costs of $655,296.00 and approximately 85% of the site 

acquisition costs. The addition of the revenue from the proposed CID will be more 

than adequate to cover the 15% shortfall in reimbursement of the acquisition cost 

and provide additional revenue for CID eligible costs.  There are a number of 
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variables that may impact the eligible cost reimbursements, however the revenue 

projections are strong, and due to the fact that the Project is the renovation and 

improvement of an established grocery store with historic sales data, the Project 

appears economically feasible. 

IMPACT ON OUTSTANDING SPECIAL OBLIGATION BONDS 

There is no other impact because there are no special obligation bonds 

outstanding which are payable from the revenues described in K.S.A. 12-1774 (a) 

(1) (D), and amendments thereto. 

FINANCIAL FEASIBILITY SUMMARY 

Using conservative assumptions for the Project, outlined above, it is 

expected that the estimated incremental real estate and sales tax revenues will be 

adequate to reimburse most of the TIF eligible costs, all as outlined above.  
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EXHIBIT C 

 
 

 
 

x = eligible for reimbursement         
Sample allocations by incentive category        
         
         

Line Item 
Est. Project Costs 

*  

TIF 
Eligible 

CID 
Eligible  

TIF 
Eligible 

CID 
Eligible 

Private 

Site Acquisition                 

Purchase Price                                                                                       $2,500,000.00  X X  $2,500,000     

Survey $15,000.00  X X  $15,000     

Environmental/Soils   $30,000.00  X X  $30,000     

Title Work $1,500.00  X X  $1,500     

Appraisal $2,500.00  X X  $2,500     

Legal & Closing Costs $10,000.00  X X  $10,000     

Subtotal - Site Acquisition $2,559,000.00         $2,559,000     

Hard Costs                 

Site Work - Demo,  Grading, Utilities, 
Curbs,  Sidewalks, Parking Lot, etc. 

$830,296.00 
 

X X 
 

  $830,296   

Equipment $4,475,000.00    X      $4,475,000 

Building renovation $3,255,000.00    X      $3,255,000 

Tenant Improvements (Developer) $235,000.00    X      $235,000 

                

Subtotal - Hard Costs $8,795,296.00         $0 $830,296 $7,965,000 

Soft Costs             

Arch / Eng $450,000.00  X X    $450,000   

Legal $75,000.00  X X    $75,000   

Taxes Carry               

Leasing / Sales Commissions $0.00             

Developer & Project  Management 
Fees 

$50,000.00 
 

    
 

    $50,000 

Contingency $200,000.00           $200,000 

Inspections $1,000.00  X X    $1,000   

Interest Carry $200,000.00  X X    $200,000   

Re-Surveys / Plats $10,000.00  X X    $10,000   

                

                

                

    
 

    
 

      

         

Subtotal - Soft Costs $986,000.00       $0 $736,000   

TOTAL  PROJECT COSTS $12,340,296.00       $2,559,000 $1,566,296 $7,965,000 
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EXHIBIT C 
Page 2 

 
 
*Project Costs shown herein are estimates only, and subject to change in the Developer’s discretion.   
 
**Allocations of incentives among Project Costs are for illustrative purposes only, and may be increased, 
decreased and shifted among line items designated as eligible.   
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EXHIBIT D 

PROJECTIONS 
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EXHIBIT E 
Project Site 
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(Published in The Leavenworth Times on _______________, 2020) 

ORDINANCE NO. _____ 

AN ORDINANCE OF THE CITY OF LEAVENWORTH, KANSAS CREATING A 
COMMUNITY IMPROVEMENT DISTRICT IN THE CITY (PRICE CHOPPER CID); 
AUTHORIZING THE MAKING OF CERTAIN PROJECT IMPROVEMENTS 
RELATING THERETO; APPROVING THE ESTIMATED COSTS OF SUCH 
PROJECT IMPROVEMENTS; AND PROVIDING FOR THE METHOD OF 
FINANCING THE SAME. 

WHEREAS, pursuant to K.S.A. 12-6a26 et seq., as amended (the "Act"), cities and 
counties are authorized to create community improvement districts for economic development 
purposes and any other purpose for which public money may expended, and to levy a community 
improvement district sales tax and/or levy special assessments upon the property within such 
community improvement districts; and 

WHEREAS, a petition (the "Petition") signed by or on behalf of Super Market Developers, 
Inc. ("Petitioners"), was filed with the City Clerk of the City of Leavenworth, Kansas (the "City") in 
accordance with the Act, which Petition proposed the creation of a community improvement 
district (the "District") under the Act and the imposition of a community improvement district (CID) 
sales tax therein (the "CID Sales Tax"), in order to assist in financing costs of the Project (defined 
below); and 

WHEREAS, the Petition was signed by the required number of owners of record, whether 
resident or not, as required by the Act; and 

WHEREAS, the City Commission of the City of Leavenworth, Kansas (the "City 
Commission") intends to create the District and to levy a community improvement sales tax 
therein in the amount of four-tenths of one percent (0.40%) (the "CID Sales Tax"); and 

WHEREAS, the Act provides that prior to creating any community improvement district and 
imposing a community improvement district sales tax, the governing body shall, by resolution, 
direct and order a public hearing on the advisability of creating such community improvement 
district and the construction of such community improvement district projects therein, and to give 
notice of the hearing by publication at least once each week for two (2) consecutive weeks in the 
official City newspaper and by certified mail to all property owners within the proposed community 
improvement district, the second publication to be at least seven (7) days prior to the hearing and 
such certified mail sent at least ten (10) days prior to such hearing; and  

WHEREAS, the City Commission adopted Resolution No. B-2263 on September 22, 2020, 
directing that a public hearing on the proposed District within the City be held on October 27, 
2020, declaring its intent to impose the CID Sales Tax, and requiring that the Clerk for the City of 
Leavenworth, Kansas provide for notice of such public hearing as set forth in the Act; and 

WHEREAS, notice of the public hearing containing the following information: (a) the time 
and place of the hearing, (b) the general nature of the Project, (c) the estimated cost of the Project, 
(d) the proposed method of financing the Project, (e) the proposed amount of the CID Sales Tax, 
(f) a map of the proposed District, and (g) a legal description of the proposed District, was mailed 
to all property owners within the proposed District on October 9, 2020, and published once each 
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week for two (2) consecutive weeks in The Leavenworth Times, the official City newspaper, on 
October 2, 2020 and October 9, 2020; and 

WHEREAS, on October 27, 2020, the City Commission conducted a public hearing on the 
proposed District, the proposed Project, and estimated costs thereof and the method of financing 
the same, all in accordance with the Act; and 

WHEREAS, the City Commission hereby finds and determines it to be advisable to create 
the District, authorize the Project, approve the estimated cost of the Project, and approve the 
method of financing the same, all in accordance with the provisions of the Act. 

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COMMISSION OF THE CITY OF 
LEAVENWORTH, KANSAS: 

Section 1. Creation of District.  The City Commission hereby finds and determines 
that it is advisable to create, in accordance with the provisions of the Act, the District within the 
City.  Provided, that the City Commission's approval and creation of the District is conditioned and 
contingent upon the proposed developers of the Project, the above-named Petitioners, and the 
City of Leavenworth, Kansas, entering into and fully-executing a Development Agreement by no 
later than November 13, 2020, on terms which are mutually satisfactory to City and such 
developers.  A map generally outlining the boundaries of the District is attached hereto as Exhibit 
A and incorporated herein by reference.  The legal description of the District is set forth on Exhibit 
B, attached hereto and incorporated herein by reference. 

Section 2. Authorization of Project.  The general nature of the project to be funded by 
the proposed community improvement district (the "Project") consists generally of the 
redevelopment of the existing Price Chopper grocery store within the District and associated 
infrastructure improvements and other improvements, including potential environmental 
improvements, and all related expenses to redevelop and finance the redevelopment project, and 
any other items allowable under K.S.A. 12-6a26 et seq., which Project is hereby authorized, subject 
to the terms of the above-described Development Agreement. 

Section 3. Approval of Estimated Cost of the Project.  The estimated or probable 
cost of the Project is approximately $12,340,296.00, plus interest accrued on borrowed money, 
which is hereby approved.  

Section 4. Method of Financing.  It is proposed that the Project be financed through a 
combination of private equity, private debt, and CID pay-as-you-go financing (as defined in the Act).  
This method of financing is hereby approved. 

Section 5. Imposition of CID Sales Tax.  In order to provide for the payment of the 
Project, the City Commission hereby levies the CID Sales Tax within the District in an amount of 
0.40% for a period of 22 years, as authorized under the Act, subject to the terms of the above-
described Development Agreement. 

Section 6. Effective Date.  This Ordinance shall take effect and be in full force from 
and after its passage by the City Commission and publication once in the official City newspaper.  
Provided, that this Ordinance shall not be published unless and until the above condition regarding 
the Development Agreement has been satisfied.  If the above condition has not been satisfied by 
November 13, 2020, this Ordinance shall not be effective, and shall be deemed revoked without 
further action on the part of the City Commission 
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ADOPTED BY THE CITY COMMISSION OF THE CITY OF LEAVENWORTH, KANSAS 
ON NOVEMBER 10, 2020. 
  
 

  
Myron J. "Mike" Griswold, Mayor 

 

[SEAL] 

 

ATTEST: 

       
Carla K. Williamson CMC, City Clerk 
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EXHIBIT A 

Map of District 
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EXHIBIT B 

Legal Description of District 

 

Lot 1, BALL'S SUBDIVISION REPLAT, a subdivision in the City of Leavenworth, 
Leavenworth County, Kansas except that part conveyed by the deed recorded as Doc. No. 
2015R03578 

Parcel ID No 1010104002003020 
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RESOLUTION NO. B-2267 
 

A RESOLUTION ADOPTING THE 2020 STORMWATER 
MANAGEMENT PROGRAM AS THE OFFICIAL STORMWATER 
MANAGEMENT PROGRAM OF THE CITY OF LEAVENWORTH, 
KANSAS AND REPLACING THE 2016 STORMWATER 
MANAGEMENT PROGRAM ADOPTED FEBRUARY 23, 2016. 

 
 WHEREAS, the City of Leavenworth, Kansas (‘City”), in accordance with requirements 
by the Environmental Protection Agency (EPA) and Kansas Department of Health and 
Environment (KDHE) prepared a Stormwater Management Program (“Program”) for the City; and 
 
 WHEREAS, the adoption of the 2020 Stormwater Management Program will replace the 
2016 Stormwater Management Program adopted by Resolution B-2132 on February 23, 2016; and 
 
 WHEREAS, to meet federal and state guidelines, the City has implemented the Program 
in order to reduce pollutants by “the maximum extent practicable; and 
 
 WHEREAS, Minimum Control Measures (MCM) have been addressed as required using 
Best Management Practices (BMP); and  
 
 WHEREAS, the City conducted a series of public information meetings, social media 
posts and newspaper articles to inform the public and address any question by citizens. 
 
 NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF THE 
CITY OF LEAVENWORTH, KANSAS, that the Governing herby adopts the 2020 
Stormwater Management Program; and said program shall become the official guiding authority 
for actions by the Leavenworth City Commission and City Staff unless changed by official 
action. 
 
 BE IT FURTHER RESOLVED that the 2016 Stormwater Management Program and 
Resolution B-2132 are hereby repealed. 
 
 BE IT FURTHER RESOLVED that this Resolution shall take effect and be in force from 
and after its passage and approval, and an official copy of the “Program” shall be kept on file in 
the Office of the City Clerk and available for public inspection during normal business hours. 
 
 IT IS SO RESOLVED that this Resolution is passed and approved this 27th day of 
October, 2020. 
 
      CITY OF LEAVENWORTH, KANSAS 
 
            
ATTEST:     Myron J. “Mike” Griswold, Mayor 
 
      
Carla K. Williamson, City Clerk 
 
(SEAL) 
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City of Leavenworth 
Stormwater Management Program 

October 27, 2020 

PROGRAM HISTORY 
The City of Leavenworth was established in the 1850s along Three-Mile Creek and on 
the banks of the Missouri River.  Since that time, the City has grown to include most of 
the Three-Mile Creek and Five-Mile Creek watersheds.  (A map showing the 
aforementioned area is on the next page.) 

There has been a history of flooding since the founding of the City, with notable 
examples and additional information in the attached Appendix.  The most recent 
dramatic example was in October 2005 where an estimated 11 inches of rain fell in a 
four-hour period, causing significant property damage throughout the community.  On 
July 6, 2015 over three inches fell in a one-hour period also causing significant damage. 

It is understandable that the City focused efforts since at least the 1980s to improve 
stream capacity to reduce flooding.  Key improvements include: 

 Fifteen replaced major bridges.1
 Channel improvements on Three-Mile Creek between Missouri River and

Broadway including removal of railroad trestle west of 7th Street
 Stormwater Master Plan (1997)
 FEMA Floodplain Revisions on Three-Mile Creek, especially in the downtown

area (2014 and 2015)
 Approved sales tax with dedicated stormwater funding (1995, 2005, 2015)
 Approved Stormwater Fee in 2018 (Implemented in 2019)

During the late 1980s, the Environmental Protection Agency (EPA) determined that 
stormwater discharges from urban areas were having a negative impact on the nation’s 
waterways.  In the 1990s, Congress expanded the Clean Water Act authority to regulate 
municipal stormwater discharges under the National Pollutant Discharge Elimination 
System (NPDES).  Phase I regulations were implemented in 1990 for large 
municipalities and Phase II regulations were implemented in 1999 for smaller 
municipalities such as Leavenworth. 

The City of Leavenworth received its first NPDES stormwater permit from the Kansas 
Department of Health and Environment (KDHE) in 2004, along with 58 other regulated 
entities.  All regulated Phase II entities have the same six minimum requirements: 

1 Listing of replaced bridges since 1980 is attached to this report. 
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 Public Education and Outreach
 Public Participation and Involvement
 Illicit Discharge Detection and Elimination
 Construction Site Runoff Control
 Post Construction Runoff Control
 Pollution Prevention and Good Housekeeping

A new Five-Year NPDES permit was issued to City of Leavenworth in 2019 which 
includes the six minimum control measures.  The intent of the permit is that the City will 
conduct programs and enact/enforce regulations that are generally expected to improve 
water quality entering the streams from the City. 

A variety of activities have been identified by KDHE as being appropriate for the 
purpose of reducing pollution.  These activities are often known by the term “Best 
Management Practice” (BMP).  The City is required to participate in at least a sufficient 
number of these activities to meet the participation guidelines of the State between 
2020 and 2024.  This is accomplished by creation of this document – known as the 
“Stormwater Management Program” (SMP) in calendar year 2020, and carrying out 
the BMP items 2021 through 2024. 

Staff has identified specific activities that will provide the required number of points for 
the duration of the permit.  A table showing these activities and the associated point 
value is included in this document. 

The City is required to submit an annual report to KDHE related to stormwater activities.  
This annual report is typically submitted in February of each year after a review by the 
City Commission of the Stormwater Management Program and of the Annual Report. 

STORMWATER PROGRAM GOALS 
The stormwater program of the City has two goals: 

 Protect people and property from flood events
 Protect and enhance water quality

The City works to meet these goals by having a qualified staff and appropriate 
standards for design and construction of improvements. 

STAFF 
The Public Works Department staff includes engineers, inspectors, technicians, GIS 
mappers and project managers who review plans for all projects.  The Community 
Development Department also reviews plans for compliance with zoning ordinances. 

The Street Division has significant staffing and equipment resources to assist in 
addressing stormwater matters that may occur.  There are two full-time stormwater 
employees who inspect, evaluate, clean and perform small repairs on existing 
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stormwater infrastructure.  The Community Development Department has two full-time 
inspectors to evaluate zoning matters within the City including stormwater concerns.  
Employees of Water Pollution Control (wastewater) are actively engaged in maintaining 
the wastewater collection system to prevent sanitary sewer overflows of all types.  They 
perform any water quality or water quantity measuring and testing work required. 

Use of the GIS system to assist in managing stormwater has greatly increased in the 
last five years.  The detailed system information is available online to the public.  
Additional GIS tools include internal development of dat8a loggers to enter field 
information on stormwater structures and locations. 

PROGRAM TOOLS 
The City uses a variety of tools to assist in the evaluation and management of 
stormwater issues.  The primary entry point for information is the City of Leavenworth 
Web page.  Three key locations are: 

1. Stormwater Fee focused pages managed by the City Manager’s Office at:
www.leavenworthks.org/ctymanager/page/stormwater-projects

2. Stormwater Management Program pages on Public Works pages at:
www.leavenworthks.org/publicworks

3. GIS site: www.gis.firstcity.org

The following documents and activities are a key part of the current program and are 
available or linked to online through the City website.   

1. Stormwater Master Plan (1997 by Black & Veatch)
2. Stormwater Design Guidelines (March 2015)
3. American Public Works Association Section 5600 as a guideline (2011)
4. MARC/APWA BMP Manual as a guideline (2012)
5. Floodplain Management (20103CV000B, July 2015)
6. Requiring a “Land Disturbance Permit” for most construction activity (March

2015)
7. Various City Ordinances
8. Submit Annual Report to KDHE after review by City Commission

STORMWATER MANAGEMENT PROGRAM IMPLEMENTATION 
City Staff has reviewed the KDHE list of activities related to the six minimum control 
measures.  Several activities associated with each of the six minimum control measures 
have been identified as being appropriate for Leavenworth.  The intent is that the City 
and residents participate in the identified activities to ensure the needs of the 
community are addressed and the City complies with the KDHE/NPDES requirements. 

The new permit requirements focus obtaining point totals through measureable 
activities.  The majority of these identified activities are currently in place and do not 
require further action beyond more detailed descriptions and expectations for each 
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activity.  It is expected that this effort will reviewed with the Commission as needed and 
at least annually during preparation of the annual report. 

Additional actions by the City will be necessary to achieve all of the necessary points, 
primarily through adoption of more formal design guidelines and creating better 
enforcement mechanisms: 

 Review and Adopt APWA 5600 in a greater capacity than simply a reference.
 Review and Adopt MARC BMP Manual in a greater capacity than simply a

reference.
 Adopting additional resolutions or ordinances to enable better enforcement of the

regulations.

Please do not hesitate to contact the Office of the City Engineer should you have any 
questions regarding this program. 

Michael G. McDonald 
City Engineer 
Public Works Director 
City Hall 
100 N. 5th Street 
Leavenworth, KS  66048 
mmcdonald@firstcity.org 
913-684-0375

Attachments 
 FEMA Narrative on Flood Events from FIS 20103CV000B
 Stormwater Management Program Goals
 Listing of Replacement Bridges since 1980
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1. PUBLIC EDUCATION & OUTREACH (ED & O)
2021 2022 2023 2024 
4 Points 

Total 
7 Points 

Total 
BMP PROGRAM POINTS 

ED & O - 01 - Maintain a stormwater webpage for the permittee. 3 2 2 2 

ED & O - 02 - Distribute educational materials (either flyers, brochures, catalog mailings, 
handouts, or e-mails) addressing various pertinent stormwater public education 
topics. 

2 2 2 2 

ED & O - 03 - Provide either training or educational materials to permittee identified businesses at 
high risk of contributing to stormwater pollution. 2 2 2 2 

ED & O - 04 - Apply notification, placard, covers/hatches with message, or stencil, on stormwater 
inlets to provide a message similar to “No Dumping – Drains to River”    

2 2 

ED & O - 05 - Post the municipality’s MS4 permit and SMP document on either the stormwater 
web page or the municipal webpage. 1 1 1 1 

ED & O - 12 - Create a stormwater information brochure to provide to the public at public 
meetings and/or hearings. 1 1 1 1 

ED & O - 13 - Operate an adopt-a-highway program to utilize public volunteers to clean road right-
of-way. 1 1 1 1 

ED & O - 15 - Hold a social media campaign addressing various pertinent stormwater public 
education topics. 2 2 2 2 

ED & O - 17 - Operate an adopt-a-street program to utilize public volunteers to clean street right-
of-way. 1 1 1 1 

TOTAL 15 
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2. PUBLIC INVOLVEMENT/PARTICIPATION (P I/P)
2021 2022 2023 2024 
3 Points 

Total 
6 Points 

Total 
BMP PROGRAM POINTS 

P I/P - 01 - Hold a public hearing or public forum to notify the public about stormwater program 
activities and to solicit public comments regarding stormwater issues. 2 2 2 2 

P I/P - 03 - Hold park or stream bank clean-up events for public volunteers to aid municipal staff in 
removing trash, debris, or pollutant sources from the selected clean-up area. 3 3 3 3 

P I/P - 04 - Train either citizen watch groups, homeowner associations (HOAs), or public service 
groups to recognize illicit discharge activities and communicate observations to 
appropriate municipal staff. 

2 2 2 2 

P I/P - 05 - Provide at least two events for residents to engage in cleanup activities and improve 
water quality in the municipality. 3 3 3 3 

TOTAL 10 
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3. ILLICIT DISCHARGE DETECTION & ELIMINATION (IDD & E)
2021 2022 2023 2024 
5 Points 

Total 
7 Points 

Total 
BMP PROGRAM POINTS 

IDD & E - 04 - Implement a program to evaluate MS4 outfalls to identify illicit discharges.   1 1 1 1 

IDD & E - 06 - Inspect, by televising pipelines or direct visualization of open channel drainage, 2% 
of the MS4 system within the permit area all conducted within a 12-month period to 
aid in identifying illicit discharges as well as evaluate the condition of the storm 
sewer lines/drainage channels-ditches.      

3 3 3 3 

IDD & E - 07 - Implement a Household Hazardous Waste Collection Program (HHWCP) or 
document others have implemented such a program to provide such service to all 
property owners or residents located within the permit area. 

3 3 3 3 

IDD & E - 10 - Inspect, 5% of the MS4 system Stormwater inlets and/or outfalls within the permit 
area all conducted within a 12-month period to aid in identifying illicit discharges. 3 3 3 3 

TOTAL 10 
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4. CONSTRUCTION SITE STORMWATER RUNOFF CONTROL (CSSRC)
2021 2022 2023 2024 
4 Points 

Total 
6 Points 

Total 
BMP PROGRAM POINTS 

CSSRC - 01 - Implement a requirement for a Soil Erosion and Sediment Control (SESC) Plan for 
any land disturbance sites which are either equal to or greater than 1 acre or for 
which there is construction activity disturbing less than one acre which is part of a 
larger common plan of development or sale that in total disturbs one acre or more. 

3 2 2 2 

CSSRC - 02 - Develop and adopt a design manual for erosion and sediment control BMPs which 
are required to be used on sites which will be disturbed and are either equal to or 
greater than 1 acre or for which there is construction activity disturbing less than 
one acre which is part of a larger common plan of development or sale that in total 
disturbs one acre or more. 

3 2 2 2 

CSSRC - 04 - Develop a site plan review process which considers potential water quality impacts 
which may occur during construction as well as post construction impacts. 3 2 2 2 

CSSRC - 07 - Acquire or develop a software tracking system to track inspections and related 
tasks. 1 1 1 1 

TOTAL 10 
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5. POST-CONSTRUCTION STORMWATER MANAGEMENT IN NEW DEVELOPMENT &
REDEVELOPMENT PROJECTS (P-C SM)

2021 2022 2023 2024 
5 Points 

Total 
7 Points 

Total 
BMP PROGRAM POINTS 

P-C SM - 01 - Develop and adopt a custom design manual for Post-Construction Stormwater
Management which specifies various structural BMPs which are required for new 
development and re-development construction sites which are greater than 1 acre 
or for which there is construction activity disturbing less than one acre which is part 
of a larger common plan of development or sale that in total disturbs one acre or 
more. (Points shown reflect adopting existing APWA/MARC manuals) 

6 5 5 5 

P-C SM - 03 - Develop and implement a program to ensure adequate long-term cleaning,
operation and maintenance of all municipally owned or operated post-construction 
structural stormwater BMP facilities.   

3 2 2 2 

P-C SM - 05 - Develop and implement a program for inspection of permittee owned structural
BMPs which includes implementation of needed maintenance to ensure long-term 
operation of the BMPs. 

3 2 2 2 

P-C SM - 06 - Develop and implement a program for inspection of known privately owned
structural BMPs which includes providing the owner of the BMPs an inspection 
report which specifies needed maintenance to ensure long-term operation of the 
BMPs. 

3 2 2 2 

TOTAL 15 
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6. POLLUTION PREVENTION/GOOD HOUSEKEEPING
FOR MUNICIPAL OPERATIONS (PP/GH)

2021 2022 2023 2024 
4 Points 

Total 
6 Points 

Total 
BMP PROGRAM POINTS 

PP/G H - 01 - Install a screening device or method at a single municipal storm sewer outfall or on 
the storm sewer line immediately upstream of the outfall to reduce the discharge of 
floatables or other objects to receiving waters. 

3 2 2 2 

PP/GH - 03 - Develop a guidance document for municipal staff or third-party contractors which 
apply pesticides.  2 1 1 1 

PP/GH - 05 - Implement a program for street sweeping in which the street sweepings are 
collected and disposed of properly or recycled/reused if possible. 3 2 2 2 

PP/GH - 07 - Implement a program to inspect stormwater inlets to identify illicit discharges and 
clean drop inlets of accumulated debris. 1 1 1 1 

PP/GH - 08 - Develop, implement and keep updated an online storm sewer map accessible to the 
public. 3 2 2 2 

PP/GH - 12 - Install a stormwater treatment system for capture of either trash, sediment, or debris.  3 2 2 2 
TOTAL 15 
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CITY OF LEAVENWORTH, KANSAS 
2019 BRIDGE INSPECTION OF MAJOR BRIDGES REPLACED SINCE 1980 

TABLE 1: GENERAL BRIDGE INFORMATION
Local Bridge No./ 

NBI Number Description Year 
Built 

Bridge 
Roadway 

Width (Ft)* 

Traffic 
Volume 

(VPD) (2007) 

Inventory Rating 
HS-Truck (Tons) 

FHWA 
Sufficiency 

Rating1 

Fracture 
Critical 

Abutment 
Foundation 

Type 

Pier 
Foundation 

Type 

Geology 
Type 

Underwater 
Inspection 

Type2 

Scour 
Critical3 

NBI 
Bridge 

Condition 
A.92-2.45/
415-400523515002

10th St. @ Three Mile 
Creek 
33’-44’-33’ Concrete 

1983 33.1 7170 35.6 95.3 No Unknown Spread 
Footings Unknown l No Good 

A.98-2.34/
415400523530007

Shawnee St. @ S 
Branch of Three Mile 
Creek 
Single 24’ x 10 RFB 

1984 32 2450 36 99.8 No NA NA Unknown l No Good 

A.98-2.69/
415400523530008

Shawnee St. @ Three 
Mile Creek 
30’-40’-30’ Concrete 
Haunches Slab Spans 

2007 36.5 2325 45.1 97.8 No Piling Piling Stone l No Good 

B.09-2.30/
5154005200000B9

Cherokee St. @ Trib. 
to Three Mile Creek 
43.5’ Precast Concrete 
Arch 

2016 26.5 1870 32.1 98.0 No Footing NA Unknown l No Good 

B.09-2.80/
415400523526001

Cherokee St. @ Three 
Mile Creek 
24.5’-31’-24.5’ Concrete 
Flat Slab Spans 

1981 40.4 3130 37.7 98.7 No Steel Pile Steel Pile Limestone l No Good 

B.13-2.85/
415400523519025

Broadway St. @ Three 
Mile Creek 
48’-64’-48’ Concrete 
Haunched Slab Spans  

1991 40.4 4435 50.3 98.6 No Steel Pile Footings Shale l No Fair 

B.13-2.96/
415400523523023

7th St. @ Three Mile 
Creek 
34’-42’-34’ Concrete 
Haunched Slab Spans 

1991 40 5725 39.7 97.5 No Steel Pile Steel Pile Bedrock l No Good 

B.13-3.08/
415400523525942

6th St. @ Three Mile 
Creek 
35’-46’-35’ Concrete 
Haunched Slab Spans 

2007 27.5 1035 62.4 83.1 No Piling Piling Unknown l No Good 

B.15-3.33/
415400523531005

3rd St. @ Three Mile 
Creek 
40’-50’-40’ Prestressed 
Concrete Girder Spans 

1988 39.4 2795 54.6 97.7 No Steel Pile Spread 
Footings Shale l No Fair 

B.15-3.42/
415400523533004

2nd St. @ Three Mile 
Creek 
40’ Concrete Arch Deck 
Span 

2017 27 1100 41.4 83.0 No Unknown NA Unknown l No Good 

C.16-3.69/
415400523533003

2nd St. @ Five Mile 
Creek 
33’-44’-33’ Concrete 
Haunched Slab Spans 

1981 36.1 2900 38.7 86.7 No Steel Pile Steel Pile Shale l 
No, 

POA in 
place 

Fair 

C.97-3.30/
415400523527970

Limit St. @ Five Mile 
Creek 
36’-48’-36’ Haunched 
Slab Spans 

2014 44.0 8600 
(2012)** 58 82.0 No Steel Pile Steel Pile Unknown l No Fair 

D.00-1.48/
415400523210990

Limit St. @ Trib. to Five 
Mile Creek 
Single 20’ x 12’ RFB 

2014 24 3500 
(2012)** 51.9 99.9 No NA NA Unknown l No Good 

D.32-3.00/
415400523521006

Shrine Park Rd. @ Five 
Mile Creek 
40’-50’-40’ Concrete 
Haunched Slab Spans 

1993 34.1 5500 25.2 86.8 No Steel Pile Steel Pile Bedrock ll No Good 

D.51-2.5/
415400523213851

10th Ave. @ Five Mile 
Creek 
Double 16’ x 12’ RFB 

1980 50 7105 21.8 63.4 No NA NA Unknown l No Fair 
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RESOLUTION NO. B-2268 
 

A RESOLUTION ADOPTING THE CITY OF LEAVENWORTH, 
MANUAL OF INFRASTRUCTURE STANDARDS DATED OCTOBER 
27, 2020. 

 
 WHEREAS, the City of Leavenworth, Kansas (‘City”), has prepared a Manual of 
Infrastructure Standards (“Manual”) to identified the basic dimensions and design considerations 
for street, sidewalk, storm sewer and other public infrastructure; and 
 
 WHEREAS, the proposed “Manual” was reviewed with the City Commission at the 
October 20, 2020 Study Session; and 
  
 WHEREAS, from time to time revisions and updates may be made to the “Manual” as 
needed and approved by the Governing Body. 
 
  NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF 
THE CITY OF LEAVENWORTH, KANSAS, that the Governing herby adopts the October 27, 
2020 Manual of Infrastructure Standards; and said “Manual” shall become the official guiding 
authority for actions by the Leavenworth City Commission and City Staff unless changed by 
official action. 
 
 BE IT FURTHER RESOLVED that the “Manual” and that this Resolution shall take 
effect and be in force from and after its passage and approval and an official copy shall be kept on 
file in the Office of the City Clerk and available for public inspection during normal business 
hours. 
 
 IT IS SO RESOLVED that this Resolution is passed and approved this 27th day of 
October, 2020. 
 
 
 
      CITY OF LEAVENWORTH, KANSAS 
 
{SEAL} 
 
            
      Myron J. “Mike” Griswold, Mayor 
 
 
ATTEST 
 
      
Carla K. Williamson, City Clerk 
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RESOLUTION NO. B-2269 
 

A RESOLUTION ADOPTING THE CITY OF LEAVENWORTH, 
INVESTMENT POLICY REVISED AND APPROVED OCTOBER 27, 
2020. 

 
 WHEREAS, the City of Leavenworth, Kansas (‘City”), has prepared an Investment Policy 
(“Policy”); and 
 
 WHEREAS, K.S.A. 12-1675 et seq. allows cities to invest monies that are not immediately 
needed for their intended purposes; and 
 
 WHEREAS, from time to time revisions and updates are made to the policy; and 
 
 WHEREAS, the proposed revised “Policy” was reviewed with the City Commission at 
the October 20, 2020 Study Session.  
 
  NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY OF 
THE CITY OF LEAVENWORTH, KANSAS, that the Governing herby adopts the October 27, 
2020 Investment Policy; and said “Policy” shall become the official guiding authority for actions 
by the Leavenworth City Commission and City Staff unless changed by official action. 
 
 BE IT FURTHER RESOLVED that the previous version of the “Policy” are hereby 
repealed and void and that this Resolution shall take effect and be in force from and after its 
passage and approval.  An official copy of the “Policy” shall be kept on file in the Office of the 
City Clerk and available for public inspection during normal business hours. 
 
 IT IS SO RESOLVED that this Resolution is passed and approved this 27th day of 
October, 2020. 
 
 
 
      CITY OF LEAVENWORTH, KANSAS 
 
{SEAL} 
 
            
      Myron J. “Mike” Griswold, Mayor 
 
 
ATTEST 
 
      
Carla K. Williamson, City Clerk 
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 (Space above reserved for the Register of Deeds’ recording information) 
 
Title of Document: MEMORANDUM OF PARKING AREA / LEASE 

AGREEMENT 
 
Date of Document: October 27, 2020 
 
Grantor(s): CITY OF LEAVENWORTH, KANSAS 
Grantee(s): SUPER MARKET DEVELOPERS, INC. 
 
Grantee’s Address: 5000 Kansas Avenue 

Kansas City, Kansas 66106 
 
Legal Description: See Exhibit A attached hereto 
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MEMORANDUM OF PARKING AREA / LEASE AGREEMENT 

THIS MEMORANDUM OF PARKING AREA / LEASE AGREEMENT, made and 
entered into as of  October 27, 2020, by and between the CITY OF LEAVENWORTH, a municipal 
corporation organized under the laws of the State of Kansas (the “Grantor” and “City”), whose 
mailing address is 100 N 5th Street, Leavenworth, KS 66048, and SUPER MARKET 
DEVELOPERS, INC., a Missouri corporation (the “Grantee” and “Lessee”), whose mailing 
address is 5000 Kansas Avenue, Kansas City, Kansas 66106. 

WITNESSETH: 

1. That the City rents, leases and lets unto the Lessee and the Lessee hereby rents, 
leases and hires from the City, for the rentals, and upon and subject to the terms and conditions set 
forth in a certain Lease dated as of November 14, 1994, as amended, the property described and 
set forth on Exhibit A attached hereto and made a part hereof (“Leased Premises”) for a basic 
term, commencing on September 14, 1994 (referred to herein as the “Lease”) and terminating 
upon the terms set forth in the Lease. 

2. The Lessee is given the right and option under the provisions of said Lease to 
purchase the Leased Premises at the time and in the manner described in said Lease. 

3. The covenants, agreements and conditions herein and in said Lease contained shall 
run with the Leased Premises and shall be binding upon and inure to the benefit of the parties 
hereto and their respective successors and assigns. 

4. This Memorandum of Lease may be executed simultaneously in two or more 
counterparts, each of which shall be deemed to be an original, but all of which together shall 
constitute one and the same instrument. 

 
 
 
 
 
 
 
 
 
 
 

[Remainder of page left blank intentionally 
Signature pages to follow] 
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IN WITNESS WHEREOF, the City has caused this Memorandum of Lease to be signed 
by an authorized official, such signature to be attested by an authorized officer, and its official seal 
to be applied, as of the date first above written. 

CITY: 
 
THE CITY OF LEAVENWORTH, KANSAS 
 
 
 
By:        
 Myron Griswold, Mayor 

[SEAL] 
 
ATTEST: 
 
 
      
Carla Williamson, City Clerk 
 
 
STATE OF KANSAS   ) 

)  SS. 
COUNTY OF LEAVENWORTH ) 

The foregoing instrument was acknowledged before me on ________________, 2020, by 
Myron Griswold, Mayor, and Carla Williamson, City Clerk, respectively, of the City of 
Leavenworth, Kansas, a municipal corporation and political subdivision of the state of Kansas. 

  
 Notary Public 
 Typed or printed name:    

My Appointment Expires:  ______________ 
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IN WITNESS WHEREOF, the Lessee has caused this Memorandum of Lease to be signed 
by an authorized officer, such signature to be attested by an authorized representative as of the 
date first above written. 

LESSEE: 
 
SUPER MARKET DEVELOPERS, INC., a Missouri 
corporation 
 
 
By:        
Printed Name:       
Title:        
 

 
 

ACKNOWLEDGMENT 

STATE OF _____________ ) 
)  SS. 

COUNTY OF ___________ ) 

The foregoing instrument was acknowledged before me on _______________, 2020, by 
______________________, as ___________________ of SUPER MARKET DEVELOPERS, 
INC., a Missouri corporation. 

  
 Notary Public 
 Typed or printed name:    

My Appointment Expires:  ______________ 
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EXHIBIT A 

DESCRIPTION OF LEASED PREMISES 

The following described real estate in Leavenworth County, Kansas: 

A tract of land in the Northeast ¼ of Section 1, Township 9 South, Range 22 East in the City of 
Leavenworth, Leavenworth County, Kansas more fully described as follows: 
 

Beginning at a point 421.06 feet N 88° 15’ 13” E from the SW corner of said NE 
¼.  Thence N 88° 15’ 13” E 228.93 feet;  thence North 00° 46’ 00” W – 129.96 
feet;  thence S 88° 15’ 12” W 227.19 feet;  thence South 130.00 feet to the point 
of beginning. 
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ASSIGNMENT AND ASSUMPTION OF 
PARKING AREA / LEASE AGREEMENT 

This Assignment and Assumption of Parking Area / Lease Agreement (this “Assignment”), dated 
October 27, 2020 (the “Effective Date”), is between FOUR B CORP., a Kansas corporation (“Assignor”), 
and SUPER MARKET DEVELOPERS, INC., a Missouri corporation (“Assignee”) 

BACKGROUND 
 

A. The City of Leavenworth, Kansas, a municipal corporation (“City”) entered into that 
certain Parking Area / Lease Agreement dated November 14, 1994 (the “Lease”), demising certain premises 
described on Exhibit A attached hereto (the “Leased Premises”), with Assignor as Lessee. 

B. Assignor has sold the real property adjacent to the Leased Premises to Assignee, and now 
wishes to assign the Lease to Assignee, and Assignee wishes to assume all of Assignor’s duties under the 
Lease. 

Assignor and Assignee therefore agree as follows: 

1. Assignment and Delegation.  Assignor hereby assigns, transfers and conveys to Assignee, 
all of Assignor’s right, title and interest in and to the Lease to Assignee and delegates all of Assignor’s 
duties, obligations, and liabilities in and under the Lease to Assignee accruing after the Effective Date. 

2. Acceptance and Assumption.  Assignee hereby accepts the assignment, transfer and 
conveyance of the improvements located on the Leased Premises and Assignor’s right, title and interest in 
and to the Lease and the delegation of Assignor’s interest in the Lease and assumes all of the obligations, 
duties and liabilities of Assignor that arise, accrue or are incurred under the Lease on or after the Effective 
Date. 

3. Indemnity.  Assignor will indemnify and hold Assignee harmless from and against any 
and all claims, losses, causes of action, damages, costs and expenses (including reasonable attorney fees)  
relating to or arising out of any act, occurrence, omission, event or condition relating to the Lease or the 
Leased Premises that occurred before the Effective Date. 

4. Status of Lease. Assignor represents and warrants that it is not in default under the Lease, 
has no claims against the City for breach of the Lease or for any other reason relating to the Lease and, to 
the knowledge of Assignor, the City has no claims related to the Lease against it. 

5. Attorney Fees.  In the event a suit or action is instituted to enforce or interpret any 
provision of this Assignment, the prevailing party will be entitled to recover from the other party, the 
prevailing party’s attorneys’ fees and disbursements and court costs incurred, in addition to all other 
amounts provided by law. 

6. Defined Terms. Capitalized words and terms not otherwise defined herein shall have the 
meanings set forth in the Lease.   

7. Successors and Assigns.  This Assignment will bind and inure to the benefit of the 
respective successors and assigns of Assignor and Assignee. 

8. Governing Law.  This Assignment shall be governed and construed in accordance with 
the laws of the State of Kansas. 

129



2 
OP 2086125.1  

 

 

 

 
Assignor and Assignee have executed this Assignment as of the Effective Date. 

 
ASSIGNOR/GRANTOR: 
 
FOUR B CORP., a Kansas corporation  
 
 
By:        
Printed Name:       
Title:        
 

 
 
 
 

ASSIGNEE/GRANTEE: 
 
SUPER MARKET DEVELOPERS, INC., a Missouri 
corporation 
 
 
By:        
Printed Name:       
Title:        
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CONSENT TO ASSIGNMENT 
 
 

Pursuant to Paragraph 11 of the Lease, the City of Leavenworth, Kansas, as Lessor, hereby consents to 
the foregoing assignment. 
 
 
  CITY OF LEAVENWORTH, KANSAS 
  a municipal corporation 
 
 
  By:_______________________________ 
            Myron J. “Mike Griswold 
  Title: Mayor 
  Date: October 27, 2020 
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Exhibit A 
 

Legal Description 
 
 

A tract of land in the Northeast ¼ of Section 1, Township 9 South, Range 22 East in the City of 
Leavenworth, Leavenworth County, Kansas more fully described as follows: 
 

Beginning at a point 421.06 feet N 88° 15’ 13” E from the SW corner of said NE ¼.  
Thence N 88° 15’ 13” E 228.93 feet;  thence North 00° 46’ 00” W – 129.96 feet;  thence 
S 88° 15’ 12” W 227.19 feet;  thence South 130.00 feet to the point of beginning. 

132



133



134



  
 
33185778v.5 

 

 

              

 

DEVELOPMENT AGREEMENT 

between the 

CITY OF LEAVENWORTH, KANSAS 

and 

SUPER MARKET DEVELOPERS, INC. 

DATED AS OF October 27, 2020 
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DEVELOPMENT AGREEMENT 

THIS DEVELOPMENT AGREEMENT ("Agreement") is made and entered into as of the 
27th day of October, 2020 (the "Effective Date"), by and between the CITY OF 
LEAVENWORTH, KANSAS, a municipal corporation organized according to Kansas law (the 
"City") and SUPER MARKET DEVELOPERS, INC., a corporation organized and existing 
according to Missouri law (the "Developer").  The City and the Developer are hereinafter 
collectively referred to as the "Parties" and each a "Party." 

RECITALS 

A. The Developer acquired in March of 2020 certain real property in the City of 
Leavenworth, Kansas commonly known as 2107 South 4th Street, Leavenworth, Kansas 66048, 
as legally described in Exhibit A and depicted on Exhibit B (the "Property"). 

B. The Developer seeks to improve the Property by renovating and improving an 
existing grocery store and all associated site work, infrastructure, utilities, storm water control, 
access, landscaping, lighting, parking facilities, and any other items allowable under the TIF Act 
or the CID Act (as those terms are defined below) (collectively, the "Project").  

C. The Parties agree that construction and improvement of the Project is to their 
mutual benefit.   

D. The City has authority to undertake tax increment financing pursuant to the Kansas 
Tax Increment Redevelopment Act, as set forth in K.S.A. 12-1770 et seq. (the "TIF Act") in order 
to finance, in part, the development of the Project. 

E. The City has authority to create a community improvement district ("CID"), 
pursuant to the Kansas Community Improvement District Act, as set forth in K.S.A. § 12-6a26 et 
seq. (the "CID Act"), for the purpose of financing certain public and private improvements as 
defined therein. 

F. To promote the general and economic welfare of the City and facilitate the 
construction and improvement of the Project, the City has authorized tax increment financing and 
authorized the creation of a CID and the imposition of the CID Sales Tax (as such term is defined 
herein), for the Project. 

G. On August 11, 2020, pursuant to the TIF Act, after proper notice and hearing, and 
through the adoption of Ordinance No. 8135, the City formed the Price Chopper Redevelopment 
District (the "Redevelopment District"), which includes all of the Property and none other. 

H. The Developer presented information necessary for, and assisted in the preparation 
of, the Tax Increment Financing Redevelopment Project Plan for the Price Chopper 
Redevelopment District (the "Project Plan"). The City and Developer presented the Project Plan 
to the Planning Commission of the City of Leavenworth, Kansas (the "Planning Commission") 
and, on September 14, 2020, the Planning Commission determined that the Project Plan is 
consistent with the intent of the comprehensive plan for development of the City. 
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I. On September 22, 2020, the governing body of the City adopted Resolution No. B-
2262, setting October 27, 2020, for a public hearing to consider adoption of the Project Plan. 

J. On November 10, 2020, pursuant to the TIF Act and through the adoption of 
Ordinance No. _____, the governing body of the City approved the Project Plan, which ordinance, 
subject to the terms of this Agreement, provides for Pay-As-You-Go Reimbursement of Project 
Costs from the capture of: (i) 100% of the allowable Incremental Real Property Taxes (defined 
below) generated from the real property and improvements within the Project Area for the duration 
of the twenty (20) year TIF term; and (ii) 100% of the Incremental Sales Taxes generated within 
the Project Area for the duration of the twenty (20) year TIF term. 

K. On or about May 20, 2020, the Developer submitted a petition (the "CID Petition") 
to the City requesting the formation of a community improvement district ("CID"), which includes 
the Property and is coterminous with the boundaries of the Project Area, as described in the CID 
Petition (the "CID District"). 

L. On September 22, 2020, the governing body of the City adopted Resolution No. B-
2263, giving notice of a public hearing on October 27, 2020, regarding the advisability of creating 
the CID District. 

M. On November 10, the governing body of the City approved the creation of the CID 
District through the adoption of Ordinance No. _____ (the "CID Ordinance"), which CID 
Ordinance, subject to the terms of this Agreement, approved certain public and private 
improvements related to the Project and within the CID District to be financed with Pay-As-You-
Go Reimbursement (as defined herein) from the imposition of an additional four tenths of one 
percent (.4%) sales tax on all taxable sales within the CID District (the "CID Sales Tax"), to 
commence as provided in this Agreement. 

N. The Parties now desire to enter into this Agreement to formalize the development 
and financing of the Project. 

NOW, THEREFORE, in consideration of the mutual covenants and agreements set forth 
in this Agreement and other good and valuable consideration, the receipt and sufficiency of which 
is hereby acknowledged, the City and the Developer hereby state, confirm and agree as follows: 

 
DEFINITIONS AND RULES OF CONSTRUCTION 

Section 1.1 Rules of Construction.  For all purposes of this Agreement, except as 
otherwise expressly provided or unless the context otherwise requires, the following rules of 
construction apply in construing the provisions of this Agreement. The terms defined in this Article 
include the plural as well as the singular. 

B. All accounting terms not otherwise defined herein shall have the meanings 
assigned to them, and all computations herein provided for shall be made, in accordance 
with general accounting principles, consistently applied. 
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C. All references in this Agreement to designated "Articles," "Section" and 
other subdivisions are to be the designated Articles, Sections and other subdivisions of this 
instrument as originally executed. 

D. The words "herein," "hereof" and "hereunder" and other words of similar 
import refer to this Agreement as a whole and not to any particular Article, Section or other 
subdivision. 

E. The Article and Section headings herein are for convenience only and shall 
not affect the construction of this Agreement. 

F. The representations, covenants and recitations set forth in the foregoing 
recitals are material to this Agreement and are hereby incorporated into and made a part of 
this Agreement as though they were fully set forth in this Section. The resolutions and 
ordinances of the City introduced and adopted by the City Commission which approve the 
Project Plan and the creation of the CID District, and the provisions of the CID Act and 
TIF Act (as defined herein and as amended), are hereby incorporated herein by reference 
and made a part of this Agreement, subject in every case to the specific terms hereof. 

Section 1.2 Definitions of Words and Terms.  Capitalized words used in this 
Agreement shall have the meanings set forth in the Recitals to this Agreement and the following 
meanings:"Affiliate" means any subsidiary or affiliate which is owned or controlled by the 
Developer or one or more of its principals (such principal or principals having at least a 51% 
ownership interest in the Developer entity); or any entity which is owned or controlled by the 
Developer or one or more of its principals (such principal or principals having at least a 51% 
ownership interest in the Developer entity); or an entity that owns or controls the Developer.  

"Agreement" means this Development Agreement, as amended from time to time. 

"Applicable Law and Requirements" means any applicable constitution, treaty, 
statute, rule, regulation, ordinance, order, directive, code, interpretation, judgment, decree, 
injunction, writ determination, award, permit, license, authorization, directive, requirement 
or decision of or agreement with or by Governmental Authorities. 

"Base Year Assessed Valuation" means the assessed valuation of the Property for 
the calendar year 2020.  

"Base Year Sales Taxes" means the amount of Sales Taxes received by the City 
from the City's imposition of its general sales tax within the Property for the calendar year 
2019.  

"Certificate of Project Costs" means a certificate, substantially the form attached 
hereto as Exhibit E, to request reimbursement of Project Costs. 

"CID Act" means K.S.A. 12-6a26 et seq.    

"CID Revenue" means net sales tax revenue generated from the CID Sales Tax 
received by the City from the State. 
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"CID Sales Tax" shall have the meaning set forth in Recital M. 

"CID Sales Tax Fund" means the separate fund established by the City for deposit 
of the CID Sales Tax received from the State, net of amounts retained by the State pursuant 
to the CID Act, collected within the CID District, and that is used to reimburse Project 
Costs pursuant to the CID Act and this Agreement.   

"City" means the City of Leavenworth, Kansas. 

"City Administrative Fee" means an annual amount equal to the aggregate of (i) 
3% of the CID Revenue, and (ii) 3% of the TIF Revenue, but not to exceed $5,000 per 
annum in the aggregate. 

"City Expenses" shall have the meaning set forth in Section 3.3. 

"City Event of Default" means any event or occurrence defined in Section 6.1B of 
this Agreement.  

"City Representative" means the City Manager of the City, and such other person 
or persons at the time designated to act on behalf of the City in matters relating to this 
Agreement. 

"Developer" means Super Market Developers, Inc., a corporation organized and 
existing under the laws of the State of Missouri, and its permitted successors and assigns. 

"Developer Event of Default" means any event or occurrence defined in Section 
6.1A of this Agreement. 

"Developer Representative" means any Officer of Developer, or such other person 
or persons who represent to the City that they have been designated by the Developer in 
matters relating to this Agreement; provided, that Developer shall at all times be and remain 
responsible for any statements, representations, warranties, or certifications made by the 
Developer Representative, and any errors, omissions, or misstatements made by such 
designated Developer Representative. 

"Developer Work" shall have the meaning set forth in Section 3.1.  

"Event of Default" means a City Event of Default or a Developer Event of Default 
as defined in Article VI of this Agreement. 

"Excusable Delay" means any delay in the performance of obligations under this 
Agreement which is beyond the reasonable control and without the fault of the Party 
affected and which the affected Party may not overcome despite good faith efforts and 
diligence, caused by damage or destruction by fire or other casualty, strike, war, riot, 
sabotage, act of public enemies, epidemics, pandemics, default of another party, freight 
embargoes, acts of God, including earthquake, adverse weather conditions such as, by way 
of illustration and not limitation, severe rain, snow or ice storms or below freezing 
temperatures of abnormal degree or abnormal duration, freezing temperatures that prevent 
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the prudent installation of concrete or similar materials, tornadoes, floods, or other causes 
beyond the reasonable control or fault of the affected Party which in fact prevents the Party 
so affected from discharging its respective obligations hereunder.  

"Financing Cost" means interest at the Prime Rate plus one percent (1%), 
compounded semiannually, incurred by the Developer in connection with private financing 
(which may include loans or other indebtedness) to pay Project Costs, including interest 
costs and fees associated with such private financing or the refunding or refinancing of any 
such private financing, from the time such costs are incurred until the time such costs are 
reimbursed from Project Funds.  

"Governmental Approvals" means all plat approvals, re-zoning or other zoning 
changes, site plan approvals, conditional use permits, variances, building permits, 
architectural review, environmental regulatory or public health regulatory approvals or 
permits, or other subdivision, zoning or similar approvals required for the implementation 
of the Project and consistent with Applicable Law and Requirements and this Agreement. 

"Governmental Authorities" means any and all jurisdictions, entities, courts, 
boards, agencies, commissions, offices, divisions, subdivisions, departments, bodies or 
authorities of any type of any governmental unit (federal, state or local) whether now or 
hereafter in existence.   

"Incremental Real Property Taxes" means that amount of Real Property Taxes 
collected from the Property that is in excess of the amount of Real Property Taxes collected 
from the Base Year Assessed Valuation. 

"Incremental Sales Taxes" means that amount of Sales Taxes received by the City 
from the City's imposition of its general sales tax (currently at the rate of two percent 
(2.0%)) within the Property that is in excess of the amount of Sales Taxes collected from 
the Base Year Sales Taxes. 

"Pay-As-You-Go Reimbursement" means the reimbursement of Project Costs 
with TIF Revenue and CID Revenue from the City to the Developer, from time to time as 
such expenses are documented and funds are available in the TIF Revenue Fund and the 
CID Sales Tax Fund, respectively and as further provided in this Agreement.  

"Permitted Subsequent Approvals" means the building permits and other 
governmental approvals customarily obtained prior to construction which have not been 
obtained on the date that this Agreement is executed, which the City or other governmental 
entity has not yet determined to grant. 

"Prime Rate" means the prime rate reported in the "Money Rates" column or any 
successor column of The Wall Street Journal, currently defined therein as the base rate on 
corporate loans posted by at least 75% of the nation's 30 largest banks, or any successor 
thereto. If The Wall Street Journal ceases publication of the Prime Rate, then "Prime Rate" 
shall mean the "prime rate" or "base rate" announced by U.S. Bank, National Association, 
Kansas City, Missouri. 
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"Project" has the meaning set forth in the Recitals of this Agreement and includes 
the acquisition by Developer of the Property and construction of Developer Work pursuant 
to this Agreement, as described in the Project Plan. 

"Project Area" shall mean the Property and any additional property identified in 
the Project Plan. 

"Project Budget" means the preliminary budget for the development of the Project, 
attached hereto as Exhibit C. 

"Project Costs" means all costs, to the extent authorized (whether under the TIF 
Act, CID Act or otherwise) that are associated with the Project, and consisting of, 
acquisition costs, architectural and engineering costs, legal expenses, utility and 
infrastructure improvement fees and costs, signage and pylon costs, landscaping costs, 
inspection and testing expenses, roof and structural costs, parking lot repair and 
improvement costs, vertical improvement costs, ongoing rehabilitation costs, survey costs, 
geotechnical costs, environmental costs, taxes, insurance and appraisal costs, Financing 
Costs and Public Costs. 

"Project Funds" means, collectively, the CID Sales Tax Fund and the TIF Revenue 
Fund. 

"Project Plan" means the Tax Increment Financing Redevelopment Project Plan 
for Price Chopper, prepared pursuant to the TIF Act and approved as described in Recital 
J, the terms of which are incorporated herein by this reference. 

"Public Assistance Cap" means the maximum amount of TIF Revenue and CID 
Revenue available for Project Costs, which, in the aggregate, shall not exceed Four Million 
One Hundred Twenty-Five Thousand Two Hundred Ninety-Six and No/100 
($4,125,296.00), plus Financing Costs; provided, that the CID Revenue available for 
Project Costs shall itself be capped at $1,566,296.00 (the "CID Revenue Cap"). 

"Public Costs" means the City Administrative Fee and City Expenses. 

"Real Property Taxes" means all taxes levied on an ad valorem basis upon land 
and improvements within the Project Area, excluding property taxes exempt or excluded 
from capture under the TIF Act or other applicable law. 

"Sales Taxes" means revenue received by the City from the City's imposition of its 
general sales tax (currently at the rate of two percent (2.0%)) which are collected from 
taxpayers doing business within the Project Area. 

"State" means the state of Kansas. 

"TIF Act" means the tax increment finance act contained in K.S.A. 12-1770 et seq. 

"TIF Revenue" means, to the extent actually collected: (i) the Incremental Real 
Property Taxes; and (ii) the Incremental Sales Taxes. 
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"TIF Revenue Fund" means the separate fund established by the City for deposit 
of the TIF Revenue, created pursuant to the TIF Act and Section 3.5A hereof, and that is 
used to reimburse Project Costs pursuant to the TIF Act and this Agreement. 

 
PURPOSE OF AGREEMENT 

REPRESENTATIONS AND ACQUISITION OF PROJECT SITE 

Section 2.1 Purpose of Agreement.  The City hereby acknowledges that the 
completion of the Project is of significant importance to the City's economic development goals 
and further acknowledges that the City has authorized cooperation with Developer in the 
development of the Project. Representations of City.  The City makes the following 
representations and warranties which to the best of the City's actual knowledge, are true and correct 
on the date hereof: Due Authority.  The City has full constitutional and lawful right, power and 
authority, under current applicable law, to execute and deliver and perform the terms and 
obligations of this Agreement, subject to the limitations expressed herein or otherwise imposed by 
law, and this Agreement has been duly and validly authorized and approved by all necessary City 
proceedings, findings and actions.  

B. No Defaults or Violation of Law.  The execution and delivery of this 
Agreement, the consummation of the transactions contemplated hereby, and the fulfillment 
of the terms and conditions hereof do not and will not conflict with or result in a breach of 
any of the terms or conditions of any agreement or instrument to which the City is now a 
party, and do not and will not constitute a default under any of the foregoing. 

C. No Litigation.  To the best of the City's knowledge, there is no litigation, 
proceeding or investigation pending or, to the knowledge of the City, threatened against 
the City with respect to the Project or this Agreement.  In addition, no litigation, proceeding 
or investigation is pending or, to the knowledge of the City, threatened against the City 
seeking to restrain, enjoin or in any way limit the approval or issuance and delivery of this 
Agreement or which would in any manner challenge or adversely affect the existence or 
powers of the City to enter into and carry out the transactions described in or contemplated 
by the execution, delivery, validity or performance by the City of the terms and provisions 
of this Agreement. 

D. No Default.  No default or City Event of Default has occurred and is 
continuing, and no event has occurred and is continuing which with the lapse of time or 
the giving of notice or both, would constitute a default or an event of default in any material 
respect on the part of the City under this Agreement. 

Section 2.3 Representations of the Developer.  The Developer makes the following 
representations and warranties, which to the best of the Developer's actual knowledge, are true and 
correct on the date hereof: Due Authority.  The Developer has all necessary power and authority 
to execute and deliver and perform the terms and obligations of this Agreement and to execute and 
deliver the documents required of the Developer herein, and such execution and delivery has been 
duly and validly authorized and approved by all necessary proceedings.  
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B. No Defaults or Violation of Law.  The execution and delivery of this 
Agreement, the consummation of the transactions contemplated hereby, and the fulfillment 
of the terms and conditions hereof do not and will not conflict with or result in a breach of 
any of the terms or conditions of any organizational restriction or of any agreement or 
instrument to which the Developer is now a party, and do not and will not constitute a 
default under any of the foregoing. 

C. No Litigation.  No litigation, proceeding or investigation is pending or, to 
the knowledge of the Developer, threatened against the Project or the Developer which 
would have a materials and adverse impact on the Project or this Agreement, including the 
Developer's obligations hereunder. In addition, no litigation, proceeding or investigation is 
pending or, to the knowledge of the Developer, threatened against the Developer seeking 
to restrain, enjoin or in any way limit the approval or issuance and delivery of this 
Agreement or which would in any manner challenge or adversely affect the existence or 
powers of the Developer to enter into and carry out the transactions described in or 
contemplated by the execution, delivery, validity or performance by the Developer of the 
terms and provisions of this Agreement. 

D. No Default.  No default or Developer Event of Default has occurred and is 
continuing, and no event has occurred and is continuing which with the lapse of time or 
the giving of notice, or both, would constitute a default or an event of default in any 
material respect on the part of the Developer under this Agreement, or any other material 
agreement or material instrument to which the Developer is a party or by which the 
Developer is or may be bound. 

 
CONSTRUCTION AND FINANCING 

REIMBURSEMENT OF PROJECT COSTS 

Section 3.1 Developer Work.  Subject to the terms and conditions of this Agreement, 
the Developer shall construct, or cause to be constructed, the Project (collectively, the "Developer 
Work" for purposes of this Agreement).  The Developer agrees that any and all Developer Work 
will be performed and completed according to Applicable Law and Requirements and as provided 
in this Agreement.  Developer must achieve substantial completion of the Project and the 
Developer Work within eighteen (18) calendar months after the Effective Date, subject only to 
Excusable Delays.  Developer acknowledges and agrees that Developer shall not be entitled to 
receive reimbursement for any Project Costs until substantial completion of the entire Project has 
been achieved. Project Budget.  Attached as Exhibit C is the Project Budget setting forth in detail 
the total estimated cost of the Project and designating by category Project Costs and costs to be 
wholly or partially financed by Developer. Reimbursement of City Expenses.  The City shall be 
reimbursed from Project Funds for third-party professional fees and expenses, including legal and 
audit, incurred by the City in connection with the creation of the CID and approval of the Project 
Plan, and this Agreement, and also including consultants engaged by the City, to implement, 
administer and enforce this Agreement (the "City Expenses").  City Expenses shall include any 
documented and applicable portion of fees or increased fees from City's auditors in connection 
with the implementation and administration of this agreement and the funds established hereunder.  
The City shall use reasonable efforts to provide written notice to the Developer of the intent to 
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incur City Expenses at least fifteen (15) days prior to incurring such expenses, with a general 
description of expected costs, but failure of the City to provide such notice shall in no event be 
deemed a City Event of Default under this Agreement.  The City shall submit to the Developer an 
itemized statement of actual reimbursements received for City Expenses on a regular periodic 
basis, but no more often than quarterly.  City Administrative Fee.  The City shall collect the City 
Administrative Fee on all the net CID Sales Tax and TIF Revenue received by the City.  The City 
Administrative Fee shall be used to cover the administration and other City costs incurred for the 
duration of this Agreement and shall be in addition to the costs identified in Section 3.3. Term; 
Creation of Project Funds. TIF Project Plan.  The term of the Project Plan shall commence upon 
publication of Ordinance No. _____ and expire on the earlier of (i) the date this Agreement is 
otherwise terminated under its terms, (ii) the date that the Public Assistance Cap is met, or (iii) a 
date occurring twenty (20) years after publication of Ordinance No. _____ (the "TIF Term").  
During the TIF Term, the City shall establish and maintain the TIF Revenue Fund.  All TIF 
Revenue received by the City shall be deposited into the TIF Revenue Fund for the purpose of 
reimbursing first, the City for Public Costs, and second, the Developer for other Project Costs as 
provided in the TIF Act and this Agreement.  The City shall have sole control of disbursements 
from the TIF Revenue Fund, subject to the City's obligations under this Agreement.  The TIF 
Revenue Fund shall contain two (2) separate segregated accounts: (i) 100% of Incremental Real 
Property Taxes shall be deposited into the Real Property Taxes Account within the TIF Revenue 
Fund; and (ii) 100% of the Incremental Sales Taxes shall be deposited into the Sales Tax Account 
within the TIF Revenue Fund  Incremental Real Property Taxes and Incremental Sales Taxes so 
deposited and any interest earned on such deposits will be used for the payment or reimbursement 
of Project Costs, in the manner set forth in this Agreement, subject always to the Public Assistance 
Cap. 

B. CID District.  The term of the CID District shall commence on the date the 
director of taxation for the State begins collecting the CID Sales Tax within the CID 
District and expire on the earlier of (i) the date this Agreement is otherwise terminated 
under its terms, (ii) the date that the Public Assistance Cap is met, (iii) the date the CID 
Revenue Cap is met, or (iv) a date occurring twenty-two (22) years following the date the 
director of taxation for the State begins collecting the CID Sales Tax within the CID 
District (the "CID Term").  During the CID Term, the City shall establish and maintain a 
separate fund and account known as the CID Sales Tax Fund.  All CID Sales Tax Revenues 
received by the City shall be deposited into the CID Sales Tax Fund for the purpose of 
reimbursing first, the City for Public Costs, and second, the Developer for other Project 
Costs, as provided in the CID Act and this Agreement.  The City shall have sole control of 
disbursements from the CID Sales Tax Fund, subject to the City's obligations under this 
Agreement. 

Section 3.6 Pay-As-You-Go Funding of Project Costs.  The City agrees to reimburse 
the Developer for Project Costs from the TIF Revenue Fund and the CID Sales Tax Fund on a Pay-
As-You-Go Reimbursement basis in accordance with this Agreement.  During the TIF Term, the 
City shall collect Incremental Real Property Taxes and Incremental Sales Taxes as set forth below, 
unless this Agreement shall be earlier terminated: Real Property Taxes.  Subject to Developer's 
obligation to pay Real Property Taxes as provided in this Agreement, the parties hereby understand 
and agree that one hundred percent (100%) of the Incremental Real Property Taxes shall be 
available to Developer for Project Costs, subject to the Public Assistance Cap. 
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B. Sales Taxes.  In addition to the Real Property Taxes described herein, and 
pursuant to K.S.A. 12-1774(a), as amended, Sales Taxes shall be allocated to, and paid by, 
the collecting officer to the City Treasurer or other designated financial officer of the City.  
Sales Taxes shall be determined in accordance with the following procedures, subject to 
the TIF Act.  An amount equal to one hundred percent (100%) of the City's portion of the 
Incremental Sales Tax generated within the Project Area shall be available to Developer 
for Project Costs, subject to the Public Assistance Cap. 

Section 3.7 Interim Construction Financing – Issuance of Industrial Revenue 
Bonds – Sales Tax Exemption for Construction Materials and Taxable Labor Only.  
Developer may make application to the City, at Developer's sole cost and expense, for the issuance 
by the City of private placement taxable IRBs for the sole purpose of qualifying for a sales tax 
Project Exemption Certificate pursuant to K.S.A. 79-3606(b).  If approved by the City the IRBs 
will be purchased by the Developer or its lender.  The term of the IRBs will not exceed five years.  
If approved, City shall cooperate with Developer in securing the sales tax Project Exemption 
Certificate.  The IRBs shall not constitute a debt or general obligation of the City, the State or any 
political subdivision thereof, shall be payable solely from the revenues described in the IRB bond 
documents, and shall not constitute or give rise to or impose upon the City, the State or any political 
subdivision thereof a pecuniary liability or a charge upon its general credit or taxing powers.  
Under no circumstances shall the City be obligated to extend credit support to any issuance of 
IRBs. Reimbursement of Project Costs from the Project Funds. All requests for reimbursement 
or payment of Project Costs from the Project Funds shall be made in a Certificate of Project Costs 
in substantially the form attached hereto as Exhibit D, which Certificate shall be signed by the 
Developer Representative.  The Developer shall provide itemized invoices, receipts, any lien 
waivers from vendors, contractors or subcontractors, and evidence of completion of Developer 
Work, or other information reasonably requested by the City to confirm that such costs were 
incurred, and are eligible for reimbursement under this Agreement.  The Developer may submit 
electronic documentation, provided that, if requested by the City, original documents will also be 
delivered to the City by mail or hand delivery or by reputable national overnight mail services 
(e.g., Federal Express or UPS).  Certificates of Project Costs may be submitted not more frequently 
than once every calendar quarter and payment of approved Project Costs shall occur once per 
calendar quarter.  

B. The City reserves the right to have its engineer or other agents or employees 
inspect all work in respect of which a Certificate of Project Costs is submitted, to examine 
the supporting documentation and other records relating to all expenses related to the 
invoices to be paid to determine that (1) the request constitutes reimbursement for Project 
Costs reimbursable from the appropriate Project Funds under this Agreement; (2) the 
expense was incurred; (3) no Developer Event of Default is outstanding, and no fact or 
circumstance exists which upon notice and the passage of time, would ripen into a 
Developer Event of Default; and (4) there is no fraud on the part of the Developer.  The 
City may request and obtain from the Developer and other parties such other information 
as is reasonably necessary for the City to evaluate compliance with the terms of this 
Agreement. 

C. The City shall have thirty (30) days after receipt of a Certificate of Project 
Costs and accompanying documentation referred to in subsections A and B above to review 

145



12 
 
33185778v.5 

and respond by written notice to the Developer indicating acceptance of the Certificate, 
disapproving the Certificate, or documenting any deficiency in such Certificate.  Provided, 
that Developer acknowledges and agrees that Developer shall not be entitled to receive 
reimbursement for any Project Costs until substantial completion of the entire Project has 
been achieved.  If the submitted Certificate and supporting documentation are acceptable, 
the City shall approve the Certificate and make, or cause to be made, direct reimbursement 
of Project Costs paid by Developer from the appropriate Project Funds, if sufficient funds 
are available in the appropriate Project Fund, and in the event the Project Fund or Project 
Funds are at that time insufficient to reimburse the Developer for such approved Project 
Costs, the City shall promptly reimburse the Developer on the first (1st) day of each 
calendar quarter as funds become available.  If the City notifies the Developer of any 
deficiency or of its disapproval of, or requests additional documentation not originally 
requested as provided in subsection A above relating to, a Certificate of Project Costs, the 
Developer shall have the opportunity to provide such additional documentation, cure any 
deficiency or demonstrate that no deficiency exists and respond in writing to the City.  City 
shall notify Developer within ten (10) business days of the receipt of Developer's response 
of its acceptance of the response or of any remaining deficiency.  If an outstanding 
deficiency remains, the City shall reimburse the Developer for any approved Project Costs 
described in such Certificate, minus the disputed amount and the balance of the disputed 
amount shall carry forward until the deficiency is cured or otherwise resolved.  

Section 3.9 Limitation on City's Payment Obligations.  The City's obligations to 
reimburse Project Costs under this Agreement shall be limited by the amounts received by the City 
and properly deposited in the TIF Revenue Fund and the CID Sales Tax Fund as provided in the 
TIF Act and the CID Act, respectively, and this Agreement.  City's obligations under this 
Agreement shall be subject to any requirements or limitations imposed by or provided under the 
Kansas Cash Basis Law (K.S.A. 10-1101, et seq.) or the Kansas Budget Law (K.S.A. 79-1935), 
both as amended. Right to Inspect and Audit.  The Developer agrees that, up to two (2) years 
after a Certificate of Project Costs is submitted to the City for reimbursement, with reasonable 
advance notice and during normal business hours, the City shall have the right and authority to 
review, audit, and copy, from time to time, all the Developer's books and records relating to such 
costs (including, but not limited to, general contractor's sworn statements, general contracts, 
subcontracts, material purchase orders, waivers of lien, and paid receipts and invoices, which relate 
to such cost).Sales Tax Information.  Developer agrees that it will use reasonable commercial 
efforts to provide, and that it will use reasonable commercial efforts to, by appropriate agreement, 
require all parties holding or operated by, through, or under it, or otherwise operating from the 
Project Area , to provide to the City: (i) documentation of sales tax receipts for each such business 
in the Project Area, indicating the type and amount of the Sales Taxes paid by such business; and 
(ii) true and correct copies of all sales tax and use tax returns filed with the State with respect to 
sales in, on, or from the Project Area , the same to be provided simultaneously with, or within ten 
(10) days after such filing. 

B. For any and all portions of the Project Area  which are leased and operated 
by operators or other third parties who are not Affiliates of Developer, Developer shall use 
good faith attempts to negotiate lease, covenants or other applicable agreements requiring 
that such businesses operating within the Project Area provide within a reasonable period 
of time (but in no event more than ten (10) days after filing), the City with true and correct 
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copies of all sales tax and use tax returns filed with the State with respect to sales in, on or 
from the Project Area for each business in the Project Area .  Developer will not be 
responsible for enforcement of such provision nor subject to any remedy hereunder for 
non-compliance with these provisions.  If applicable and upon request, Developer shall, to 
the extent allowed by Applicable Laws and Requirements, provide to the Kansas 
Department of Revenue the names of all vendors operating in, on or from the Project Area, 
their Kansas sales tax identification number, and their dates of operation. 

 
GENERAL COVENANTS 

Section 4.1 Use Restriction.  At all times while this Agreement is in effect, consistent 
with the Project Plan and the CID Petition, the parties intend that the Project will operate primarily 
as a grocery store, provided that Developer may also use portions of the Project for other retail, 
restaurant and/or other commercial use(s), public space, open space and/or similar, related or 
appurtenant uses, or other uses (including, but not limited to, commercial, mixed-use, residential, 
non-profit, governmental and/or community use(s)).  Provided, however, that, notwithstanding the 
foregoing or anything in this Agreement to the contrary, nothing herein shall be construed as 
imposing any continuous operation requirements.  Further provided, that if the Project's primary 
use is not a grocery store (not including temporary closures due to casualty, remodeling, etc.), or 
if the Project should not continuously operate primarily as a grocery store (not including temporary 
closures due to casualty, remodeling, etc.), then even if the foregoing should not constitute a 
Developer Event of Default, the City may, in its sole and absolute discretion, (i) amend this 
Agreement to permit the changed use, but only after the Project Plan has been amended in 
accordance with the TIF Act, or (ii) without such amendment, exercise any remedy set forth in 
Section 6.2(A)(1) or Section 6.2(A)(2) of this Agreement. Operation of Project.  The Project 
shall be constructed and operated in compliance with all Applicable Laws and Requirements.  The 
Developer shall secure or cause to be secured any and all permits which may be required by the 
City and any other governmental agency having jurisdiction for the construction and operation of 
the Developer Work, including but not limited to, obtaining all necessary rental licenses and 
paying any necessary fees to obtain required permits and licenses. Taxes, Assessments, 
Encumbrances and Liens.  For that portion of the Project owned by the Developer or any 
Affiliate, the Developer shall pay or cause to be paid when due all real estate taxes and assessments 
within the Project.  The Developer shall be permitted to contest the validity or amounts of any tax, 
assessment, encumbrance or lien as permitted by laws of the state of Kansas.  The Developer shall 
promptly notify the City in writing of a protest of real estate taxes or valuation of the Developer's 
property within the Project Area and/or the CID District.  Subject to the Developer's right to contest 
in good faith any mechanics' liens, as discussed below, the Developer agrees that no mechanics' or 
other liens shall remain against the Property, for labor or materials furnished in connection with 
any acquisition, construction, additions, modifications, improvements, repairs, renewals or 
replacements so made.  The Developer shall not be in default under this Agreement if mechanics' 
or other liens are filed or established and the Developer contests in good faith such mechanics' 
liens, and in such event, Developer may permit the items contested to remain undischarged and 
unsatisfied during the period of contest and appeal from determination of such contest.  The 
Developer agrees to indemnify and hold harmless the City in the event any liens are filed against 
the Property as a result of acts of the Developer, its agents or independent contractors, unless such 
liens are filed as a result of willful misconduct or negligence by the City or its officers, employees 
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or agents. Covenant for Non-Discrimination.  The Developer agrees, with respect to this 
Agreement and the Project, that it will observe the provisions of the Kansas Act Against 
Discrimination (K.S.A. 44-1001, et seq.) and shall not discriminate against any person in the 
performance of work under this Agreement because of race, religion, color, sex, national origin, 
ancestry or age and further covenants by and for itself and any successors in interest that there 
shall be no discrimination against or segregation of any person or group of persons on account of 
race, color, creed, religion, sex, familial status, marital status, age, handicap, national origin, sexual 
orientation, gender identity, or ancestry in the sale, lease, sublease, transfer, use, occupancy, tenure 
or enjoyment of the Property, nor shall the Developer itself or any person claiming under or 
through it establish or permit any such practice or practices of discrimination or segregation with 
reference to the selection, location, number, use or occupancy of tenants, lessees, subtenants, 
sublessees or vendees of the Property.  The covenant established in this Section shall, without 
regard to technical classification and designation, be binding for the benefit and in favor of the 
City, its successors and assigns and any successor in interest to the Property or any part thereof.  
The covenants contained in this Section shall remain for so long as this Agreement is in effect. 
Indemnification.  The Developer agrees to indemnify and hold the City, its employees, agents 
and independent contractors and consultants (collectively, the "City Indemnified Parties") 
harmless, from and against any and all suits, claims, costs of defense, damages, injuries, liabilities, 
judgments, costs and/or expenses, including court costs and attorneys' fees incurred or suffered by 
or claimed against any of the City Indemnified Parties by any person or entity by reason of injury, 
death, loss or damage to any person, property, or business which arises or is alleged to have arisen 
due to the negligence or willful misconduct of the Developer, its employees, agents or independent 
contractors and consultants in connection with the management, design, development, 
redevelopment and construction of the Project. This Section 4.5 shall survive the expiration or 
termination of this Agreement. Insurance.  Developer agrees to maintain or cause its tenant(s) to 
maintain reasonable insurance in connection with the Project for an entity of Developer's size and 
financial capacity, including, but not limited to, commercial general liability insurance covering 
the Property and Developer's use thereof with a combined single limit for property damage and 
bodily injury of not less than $1,000,000. Non-liability of Officials, Employees and Agents of 
the City.  No recourse shall be had for the payment or reimbursement of any Project Costs or for 
any claim based thereon or upon any representation, obligation, covenant or agreement contained 
in this Agreement against any past, present or future official, officer, employee or agent of the 
City, under any rule of law or equity, statute or constitution or by the enforcement of any 
assessment or penalty or otherwise, and all such liability of any such officials, officers, employees 
or agents as such is hereby expressly waived and released as a condition of and consideration for 
the execution of this Agreement. Construction of the Project.  The Developer shall have the sole 
responsibility to contract for the design and construction of the Developer Work, subject to 
Applicable Laws and Requirements. Evidence of Completion. Upon substantial completion of 
the Developer Work, the Developer shall deliver or cause to be delivered to the City Representative 
an engineer's certificate certifying that the same has been completed substantially in conformance 
with this Agreement (including the Project Plan incorporated by reference herein) and the plans 
approved by the City, if evidence of such substantial completion thereof has not been previously 
provided to the City. 

B. For purposes of this Section, "substantial completion" means the point at 
which the whole of the Project is sufficiently complete, in accord with the construction 
contract documents, so that the owner may have beneficial use or may occupy the Project 
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or such definable portion thereof for the use for which it is designed and intended, without 
regard to occupancy permits that may be issuable under applicable law. 

Section 4.10 Modifications.  The construction of the Project may be modified or revised 
by written consent of the City and Developer to provide for other improvements generally 
consistent with the Project Plan and CID Petition.  Substantial changes as defined by the TIF Act 
may require amendment of the Project Plan as provided by the TIF Act. Public Bidding Not 
Required.  Notwithstanding the fact that certain of the improvements herein, including portions 
of the Developer Work, will be financed or reimbursed in whole or in part with public funding 
sources and will be deemed public improvements, public bidding for the Project, and any 
component thereof, will not be required; however, all plans for public improvements shall require 
approval of City staff and comply with City inspection and testing requirements. 
ASSIGNMENT; TRANSFER 

Section 5.1 Transfer and Assignments. Transfers and Assignments, Generally.  The 
qualifications and identity of the Developer are of particular concern to the City.  It is in part 
because of the Developer's qualifications and identity that the City has entered into this Agreement 
with the Developer.  Therefore, the Developer shall not assign or transfer all or any of its rights, 
duties or obligations under this Agreement nor convey fee title to any portion of the Property prior 
to completion of the Developer Work (except as described below) without the prior written 
approval of the City Representative.  The City Representative shall provide such consent, and shall 
not unreasonably withhold, condition, or delay such consent, unless a proposed assignee does not 
have qualifications and financial responsibility, as reasonably determined by the City 
Representative, necessary and adequate to operate the Project and to otherwise fulfill the 
obligations of the Developer being assigned.  Any proposed assignee of one or more obligations 
under this Agreement shall, by instrument in writing, for itself and its successors and assigns, and 
expressly for the benefit of the City, assume all of the obligations of the Developer being assigned.  
Notwithstanding the foregoing, no tenant or pad site owner of a portion of the Property that is not 
an Affiliate of Developer shall be bound by any obligation of Developer or any other obligation 
hereunder solely by virtue of being a tenant or owner of a portion of the Property; provided, 
however, that no transferee or owner of Property, except the Developer, shall be entitled to any 
rights whatsoever or claim upon the proceeds of the Project Funds, except as specifically 
authorized in writing by the Developer and approved by the City. 

B. Permitted Transfers and Assignments.  Notwithstanding anything herein to 
the contrary, the Developer shall not be required to obtain prior written approval of the 
City for assignments, transfers and conveyances of any, all or substantially all of 
Developer's rights and duties under this Agreement and in and to the Property owned by 
the Developer (i) to an Affiliate, or (ii) for financing purposes, which expressly includes, 
but is not limited to, collateral assignments of the Developer's rights to reimbursement from 
the TIF Revenue Fund and/or the CID Sales Tax Revenue Fund to secure indebtedness of 
the Developer to finance the Project or Property owned by Developer; or (iii) to Four B 
Corporation, a corporation, or other entity  owned or controlled by David Ball (principal 
of Four B Corporation)  (collectively, "Permitted Transfer"). In the event of a Permitted 
Transfer, the Developer shall provide written notice of the same to the City within five (5) 
business days of such transfer and shall provide evidence satisfactory to the City that the 
transferee is an entity described above, so that City consent is not required.  
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C. Transfer of Obligations.  With the exception of Permitted Transfers, which 
do not require the prior written approval of the City, any proposed assignee of one or more 
obligations under this Agreement shall, by instrument in writing, for itself and its 
successors and assigns, and expressly for the benefit of the City, assume all of the 
obligations of the Developer being assigned, and, with the exception of Permitted 
Transfers, the Developer shall not be relieved from any obligations set forth herein or any 
liabilities arising hereunder unless and until the City specifically agrees to release the 
Developer from its obligations under this Agreement.  The Developer agrees to record all 
such assignments in the office of the Register of Deeds of Leavenworth County, Kansas, 
in a timely manner following the execution of such assignments. 

D. Assumptions of Developer Obligations.  The respective obligations of the 
City and the Developer under this Agreement, unless earlier satisfied, shall inure to and be 
binding upon the heirs, executors, administrators, successors and assigns (permitted or 
approved under this Section) of the respective Parties, and this Agreement shall be 
construed as a covenant running with the land. 

 
DEFAULTS AND REMEDIES 

Section 6.1 Event of Default. Developer Event of Default.  Subject to Section 6.4, a 
"Developer Event of Default" shall mean a default in the performance of any obligation or breach 
of any covenant or agreement of the Developer in this Agreement, and continuance of such default 
or breach for a period of thirty (30) days after City has delivered to Developer a written notice 
specifying such default or breach and requiring it to be remedied; provided, that if such default or 
breach cannot be fully remedied within such thirty (30) day period, but can reasonably be expected 
to be fully remedied and the Developer is diligently attempting to remedy such default or breach, 
such default or breach shall not constitute an event of default if the Developer shall immediately 
upon receipt of such notice diligently attempt to remedy such default or breach and shall thereafter 
prosecute and complete the same with due diligence and dispatch. 

B. City Event of Default.  Subject to Section 6.4, a "City Event of Default" 
shall mean a default in the performance of any obligation or breach of any other covenant 
or agreement of the City in this Agreement, and the continuance of such default or breach 
for a period of thirty (30) days after there has been given to the City by the Developer a 
written notice specifying such default or breach and requiring it to be remedied; provided, 
that if such default or breach cannot be fully remedied within such thirty (30) day period, 
but can reasonably be expected to be fully remedied and the City is diligently attempting 
to remedy such default or breach, such default or breach shall not constitute an event of 
default if the City shall immediately upon receipt of such notice diligently attempt to 
remedy such default or breach and shall thereafter prosecute and complete the same with 
due diligence and dispatch. 
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Section 6.2 Remedies Upon a Developer Event of Default. Upon the occurrence and 
continuance of a Developer Event of Default, the City shall have the following rights and remedies, 
in addition to any other rights and remedies provided under this Agreement or by law: 

1. The City shall have the right to terminate this Agreement or 
terminate the Developer's rights under this Agreement. 

2. The City may refuse to make any disbursements from the CID Sales 
Tax Revenue Fund or the TIF Revenue Fund until such Event of Default is cured.  

3. The City may pursue any available remedy at law or in equity by 
suit; action, mandamus, injunction or other proceeding to enforce the duties and 
obligations of the Developer as set forth in this Agreement; to enforce or preserve 
any other rights or interests of the City under this Agreement or otherwise existing 
at law or in equity and to recover any damages incurred by the City resulting from 
such Developer Event of Default.  Notwithstanding anything in this Agreement to 
the contrary, the City is prohibited from pursuing, seeking, or obtaining specific 
performance against the Developer to compel construction of the Project, or any 
portion thereof, and the Developer shall not be liable for any special, punitive, 
remote or consequential damages, including (without limitation) lost tax revenues. 

B. If the City has instituted any proceeding to enforce any right or remedy 
under this Agreement by suit or otherwise, and such proceeding has been discontinued or 
abandoned for any reason, or has been determined adversely to the City, then and in every 
case the City and the Developer shall, subject to any determination in such proceeding, be 
restored to their former positions and rights hereunder, and thereafter all rights and 
remedies of the City shall continue as though no such proceeding had been instituted.  

C. Any delay by the City in instituting or prosecuting any such actions or 
proceedings or otherwise asserting its rights under this Section shall not operate as a waiver 
of such rights or limit it in any way.  No waiver in fact made by the City of any specific 
default by the Developer shall be considered or treated as a waiver of the rights with respect 
to any other defaults, or with respect to the particular default except to the extent 
specifically waived. 

Section 6.3 Remedies Upon a City Event of Default. Upon the occurrence and 
continuance of a City Event of Default the Developer shall have the following rights and remedies, 
in addition to any other rights and remedies provided under this Agreement or by law: 

1. The Developer shall have the right to terminate this Agreement or 
the Developer's obligations under this Agreement; 

2. The Developer may pursue any available remedy at law or in equity 
by suit; action, mandamus, injunction or other proceeding to enforce and compel 
the performance of the duties and obligations of the City as set forth in this 
Agreement; to enforce or preserve any other rights or interests of the Developer 
under this Agreement or otherwise existing at law or in equity and to recover any 
damages incurred by the Developer resulting from such City Event of Default.  
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Such remedies shall be cumulative.  Notwithstanding anything in this Agreement 
to the contrary, the City shall not be liable for any special, punitive, remote or 
consequential damages, including (without limitation) lost profits.   

B. If the Developer has instituted any proceeding to enforce any right or 
remedy under this Agreement by suit or otherwise, and such proceeding has been 
discontinued or abandoned for any reason, or has been determined adversely to the 
Developer, then and in every case the Developer and the City shall subject to any 
determination in such proceeding, be restored to their former positions and rights 
hereunder, and thereafter all rights and remedies of the Developer shall continue as though 
no such proceeding had been instituted. 

C. Any delay by the Developer in instituting or prosecuting any such actions 
or proceedings or otherwise asserting its rights under this paragraph shall not operate as a 
waiver of such rights or limit such rights in any way.  No waiver in fact made by the 
Developer of any specific default by the City shall be considered or treated as a waiver of 
the rights with respect to any other defaults, or with respect to the particular default except 
to the extent specifically waived. 

Section 6.4 Excusable Delays; Extension of Times of Performance.  Neither the City 
nor the Developer shall be deemed to be in default of this Agreement because of an Excusable 
Delay and all performance and other dates specified in this Agreement shall be extended, where 
the Party seeking the extension has acted diligently and delays and defaults are due to Excusable 
Delays.  Any Party affected by an Excusable Delay shall use diligent effort to remove the cause or 
condition of the Excusable Delay and shall notify the other Party as soon as it discovers the cause 
or condition of Excusable Delay.  Times of performance under this Agreement may also be 
extended in writing by the mutual agreement of the City and the Developer, to which each Party 
shall reasonably agree at the request of another Party. Legal Actions.  Any legal actions related to 
or arising out of this Agreement must be instituted in the District Court of Leavenworth County, 
Kansas or, if federal jurisdiction exists, in the United States District Court for the District of 
Kansas. 
INTENTIONALLY OMITTED 

 
GENERAL PROVISIONS 

Section 8.1 Development of Project. Scope.  The Project shall be developed within and 
subject to Applicable Law and Requirements, as any of the forgoing may be amended. 

B. Governmental Approvals.  The Project shall be subject to Governmental 
Approvals from Governmental Authorities having jurisdiction over the Project. 

C. City Approval of Zoning, Planning, Platting.  The City agrees to consider 
and act on zoning, planning and platting applications submitted by the Developer related 
to the Project in due course and in good faith.  

D. City and Other Governmental Permits.  Before beginning construction or 
development of any buildings, structures or other work or improvement related to the 
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Project, the Developer shall, at its own expense, secure or cause to be secured any and all 
Governmental Approvals (excepting Permitted Subsequent Approvals) applicable to such 
construction, development or work.  The City will cooperate with and provide all usual 
assistance to Developer in securing such permits and approvals and diligently and in good 
faith process, review and consider all such permits and approvals as may be required by 
law. 

E. Rights of Access.  For the purpose of ensuring compliance with this 
Agreement, representatives of the City shall have the right of access to the Property (to the 
extent such Property is owned by Developer), without charge or fees, at normal 
construction hours during the period of construction for the purposes of this Agreement, 
including, but not limited to, for the inspection of the work being performed in 
constructing, improving, repairing and installing the Project.  Representatives of the City 
shall comply with all applicable safety rules in so doing.  Except in case of emergency, 
before making such access, representatives of the City shall make a good faith effort to 
check in with the Developer's on-site manager or other Developer representative prior to 
any such access.  The City representatives shall carry proper identification, shall come 
upon the Property at their risk, shall insure their own safety and shall not interfere with 
construction activity, except in the enforcement of Applicable Laws and Requirements. 

F. Local, State and Federal Laws.  The Developer shall carry out the 
provisions of this Agreement in conformity with all Applicable Laws and Requirements. 

Section 8.2 Mutual Assistance.  The City and the Developer agree to take such actions, 
including the execution and delivery of such documents, instruments, petitions and certifications 
as may be necessary or appropriate to carry out the terms, provisions and intent of this Agreement. 
City further agrees to provide certification that no default exists hereunder by Developer in a 
mutually agreeable form, upon the reasonable request of Developer. No Partnership.  Nothing 
contained herein shall be construed as creating a partnership between the Developer and the 
City.Time of Essence.  Time is of the essence of this Agreement.  The Parties will make every 
reasonable effort to expedite the subject matters hereof and acknowledge that the successful 
performance of this Agreement requires their continued cooperation. Amendments.  This 
Agreement may be amended only by the mutual consent of the Parties, by the adoption of a 
resolution or ordinance of the City approving said amendment, as provided by law, and by the 
execution of said amendment by the Parties or their successors in interest. Agreement Controls.  
The Parties agree that the Project will be implemented as agreed in this Agreement.  This 
Agreement specifies the rights, duties and obligations of the City and Developer with respect to 
constructing the Project, the payment of Project Costs and all other methods of implementing the 
Project.  Except as otherwise expressly provided herein, this Agreement supersedes all prior 
agreements, negotiations and discussions relative to the subject matter hereof and are a full 
integration of the agreement of the Parties. Conflicts of Interest.No member of the City's 
governing body or of any branch of the City's government that has any power of review or approval 
of any of the Developer's undertakings shall participate in any decisions relating thereto which 
affect such person's personal interest or the interests of any corporation or partnership in which 
such person is directly or indirectly interested.  Any person having such interest shall immediately, 
upon knowledge of such possible conflict disclose, in writing, to the City the nature of such interest 
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and seek a determination with respect to such interest by the City and, in the meantime, shall not 
participate in any actions or discussions relating to the activities herein proscribed. 

B. The Developer warrants that it has not paid or given and will not pay or give 
any officer, employee or agent of the City any money or other consideration for obtaining 
this Agreement.  The Developer further represents that, to its best knowledge and belief, 
no officer, employee or agent of the City who exercises or has exercised any functions or 
responsibilities with respect to the Project during his or her tenure, or who is in a position 
to participate in a decision making process or gain insider information with regard to the 
Project, has or will have any interest, direct or indirect, in any contract or subcontract, or 
the proceeds thereof for work to be performed in connection with the Project, or in any 
activity, or benefit therefrom, which is part of the Project at any time during or after such 
person's tenure 

Section 8.8 Term.  Unless earlier terminated as provided herein, this Agreement shall 
remain in full force and effect until the later of expiration of: (i) the TIF Term, and (ii) the CID 
Term.  In the event this Agreement is terminated prior to the expiration of the CID Term, the City 
shall take any and all actions necessary to cease imposition of the CID Sales Tax and terminate 
the CID District. Validity and Severability.  It is the intention of the Parties that the provisions 
of this Agreement shall be enforced to the fullest extent permissible under the laws and public 
policies of the State, and that the unenforceability (or modification to conform to such laws or 
public policies) of any provision hereof shall not render unenforceable, or impair, the remainder 
of this Agreement.  Accordingly, if any provision of this Agreement shall be deemed invalid or 
unenforceable in whole or in part, this Agreement shall be deemed amended to delete or modify, 
in whole or in part, if necessary, the invalid or unenforceable provision or provisions, or portions 
thereof, and to alter the balance of this Agreement in order to render the same valid and 
enforceable. Required Disclosures.  The Developer shall immediately notify the City of the 
occurrence of any material event which would cause any of the information furnished to the City 
by the Developer in connection with the matters covered in this Agreement to contain any untrue 
statement of any material fact or to omit to state any material fact required to be stated therein or 
necessary to make any statement made therein, in the light of the circumstances under which it 
was made, not misleading. Tax Implications.  The Developer acknowledges and represents that 
(i) neither the City nor any of its officials, employees, consultants, attorneys or other agents has 
provided to the Developer any advice regarding the federal or state income tax implications or 
consequences of this Agreement and the transactions contemplated hereby, and (ii) the Developer 
is relying solely upon its own tax advisors in this regard. Authorized Parties.  Whenever under 
the provisions of this Agreement and other related documents, instruments or any supplemental 
agreement, a request, demand, approval, notice or consent of the City or the Developer is required, 
or the City or the Developer is required to agree or to take some action at the request of the other 
Party, such approval or such consent or such request shall be given for the City, unless otherwise 
provided herein, by the City Manager and for the Developer by any principal or officer of the 
Developer so authorized; and any person shall be authorized to act on any such agreement, request, 
demand, approval, notice or consent or other action and neither Party shall have any complaint 
against the other as a result of any such action taken. The City Manager may seek the advice, 
consent or approval of the City Commission before providing any supplemental agreement, 
request, demand, approval, notice or consent for the City pursuant to this Section. Notice.  All 
notices and requests required pursuant to this Agreement shall be sent as follows: To the City: 

154



21 
 
33185778v.5 

City of Leavenworth, Kansas 
Attn:  City Manager 
100 N. 5th Street 
Leavenworth, Kansas  66048 
pkramer@firstcity.org  

 With a copy to: 

Lathrop GPM LLP 
Attn: David E. Waters 
10851 Mastin Boulevard, Building 82, Suite 1000 
Overland Park, KS  66210 
dwaters@lathropgpm.com  

 With a copy to: 

Philip B. Wolfe 
Nichols and Wolfe Chartered 
2715 SW 29th Street, Suite A 
Topeka, KS  66614 
(785) 233-4151 
phil@pbwolfelaw.com 

To the Developer: 

Super Market Developers, Inc. 
Attn: General Counsel 
5000 Kansas Avenue 
Kansas City, Kansas  66106 
Awglegal@awginc.com 

 With a copy to: 

Spencer Fane LLP 
Attn: Lewis A. Heaven, Jr. 
6201 College Boulevard, Ste 500 
Overland Park, Kansas  66211 
Pheaven@spencerfane.com 

or at such other addresses as the Parties may indicate in writing to the other either by personal 
delivery, courier, or by registered mail, return receipt requested, with proof of delivery thereof, or 
by electronic mail with hardcopy to follow on the next business day.  Mailed notices shall be 
deemed effective on the third day after mailing; all other notices shall be effective when delivered. 

Section 8.14 Kansas Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the State of Kansas. Counterparts.  This Agreement may be executed 
in several counterparts, each of which shall be an original and all of which shall constitute but one 
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and the same agreement.  Hand signatures transmitted by electronic mail in portable document 
format (PDF) or similar format are also permitted as binding signatures to this Agreement. 

[Signature Page Follows Directly] 

IN WITNESS WHEREOF, this Agreement is executed by City and Developer effective as 
of the Effective Date. 

      CITY: 
 

CITY OF LEAVENWORTH, KANSAS 
      a Kansas municipal corporation 
 [seal] 
      By       
          Myron J. "Mike" Griswold, Mayor 
ATTEST: 
 
By:       
    Carla Williamson, CMC, City Clerk 
 
APPROVED AS TO FORM: 
 
________________________________  
David E. Waters, City Attorney 
 

ACKNOWLEDGEMENT 

 
STATE OF KANSAS   ) 

 )  ss. 
COUNTY OF LEAVENWORTH )  
 

Now on this ______ day of    , 2020, before me, a notary public in and for 
said county and state, came Myron J. "Mike" Griswold and Carla Williamson, Mayor and City 
Clerk, respectively, of the City of Leavenworth, Kansas, a Kansas municipal corporation duly 
authorized, incorporated and existing under and by virtue of the Constitution and laws of the State 
of Kansas, who are personally known to me to be the same persons who executed, as such officers, 
the within instrument on behalf of said City, and such persons duly acknowledged the execution 
of the same to be the act and deed of said City. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year last above written. 
              
      Notary Public 
My Commission Expires: 
 
____________________ 
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DEVELOPER: 
       

SUPER MARKET DEVELOPERS, INC., a 
corporation 
 
 
 
By       
 David E. Smith, President and Chief 
 Executive Officer 
 

ACKNOWLEDGEMENT 

 
STATE OF KANSAS_______) 

           )  ss. 
COUNTY OF ___________  )  
 

Now on this ______ day of    , 2020, before me, the undersigned, a Notary 
Public, in and for the County and State aforesaid, came David E. Smith, President and Chief 
Executive Officer of Super Market Developers, Inc., who is personally known to me to be the same 
person who executed the within instrument on behalf of said entity and who duly acknowledged 
the execution of the same to be the act and deed of said entity. 
 
 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the 
day and year last above written. 
 
 
 
              
      Notary Public 
 
My Commission Expires: 
 
____________________ 
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EXHIBIT A 

[Legal Description of Property] 

 

Lot 1, BALL'S SUBDIVISION REPLAT, a subdivision in the City of Leavenworth, 
Leavenworth County, Kansas except that part conveyed by the deed recorded as Doc. No. 
2015R03578 

Parcel ID No 1010104002003020 
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EXHIBIT B 

[Depiction of Property] 

 

 

 

  

159



26 
 
33185778v.5 

EXHIBIT C 

[Project Budget] 

 

 

  

X = eligible for reimbursement by Sample Allocations*** by incentive category

incentive category**

Line Item Est. Project Costs *
TIF Eligible CID Eligible TIF Eligible CID Eligible Private

Site Acquisition

Purchase Price                                                                                      $2,500,000.00 X X $2,500,000

Survey $15,000.00 X X $15,000

Environmental/Soils  $30,000.00 X X $30,000

Title Work $1,500.00 X X $1,500

Appraisal $2,500.00 X X $2,500

Legal & Closing Costs $10,000.00 X X $10,000

Subtotal - Site Acquisition $2,559,000.00 $2,559,000

Hard Costs
Site Work - Demo,  Grading, Utilities, Curbs,  
Sidewalks, Parking Lot, etc.

$830,296.00 X X $830,296

Equipment $4,475,000.00 X $4,475,000

Building renovation $3,255,000.00 X $3,255,000

Tenant Improvements (Developer) $235,000.00 X $235,000

Subtotal - Hard Costs $8,795,296.00 $0 $830,296 $7,965,000

Arch / Eng $450,000.00 X X $450,000

Legal $75,000.00 X X $75,000

Taxes Carry

Leasing / Sales Commissions $0.00

Developer & Project  Management Fees $50,000.00 $50,000

Contingency $200,000.00 $200,000

Inspections $1,000.00 X X $1,000

Interest Carry $200,000.00 X X $200,000

Re-Surveys / Plats $10,000.00 X X $10,000

Subtotal - Soft Costs $986,000.00 $0 $736,000

TOTAL  PROJECT COSTS $12,340,296.00 $2,559,000 $1,566,296 $7,965,000

                

                                    

                                     

   

Soft Costs
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EXHIBIT D 

[Form Certificate of Project Costs] 

CERTIFICATE OF PROJECT COSTS 

To: City Manager 
 Leavenworth, Kansas 

RE:  Development Agreement for the Price Chopper Redevelopment District and 
Coterminous Community Improvement District 

Terms used in this Certificate and not otherwise defined here shall have the meanings given them 
in the Development Agreement dated as of    , 2020 ("Agreement") between the 
City of Leavenworth, Kansas and Super Market Developers, Inc.. 

In connection with the Agreement, the undersigned Developer Representative hereby 
certifies that, to the best of his or her actual knowledge: 

1. Each item listed in Schedule 1 hereto is a Project Cost and was incurred in connection with 
the Project. 

2. These costs shown on Schedule I have been paid by the Developer and are reimbursable 
under the Agreement from the specific Project Fund identified on Schedule I. 

3. Itemized invoices, receipts or other evidence of such costs are enclosed. 

4. Each item listed in Schedule 1 has not previously been paid or reimbursed from money 
derived from any Project Fund, and no part thereof has been included in any other certificate 
previously filed with the City. 

5. There has not been filed with or served upon the Developer any notice of any lien, right of 
lien or attachment upon or claim affecting the right of any person, firm or corporation to receive 
payment of the amounts stated in this request, except to the extent any such lien is being contested 
in good faith. 

6. All necessary permits and approvals required for the work for which this certificate relates 
were issued and were in full force and effect at the time such work was being performed. 

7. All work for which payment or reimbursement is requested has been performed in a good 
and workmanlike manner and in accordance with the Agreement and the approved plans for the 
work. 

8. The Developer is not in default or breach of any term or condition of the Agreement, and 
no event has occurred and no condition exists which constitutes a Developer Event of Default 
under the Agreement. 

9. All of the Developer's representations set forth in the Agreement remain true and correct 
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as of the date hereof. 

Dated this ____ day of __________________,   . 

SUPER MARKET DEVELOPERS, INC. 
By: Developer Representative 
  
 
 
By        
Name (Printed)      
Title        

  
Approved for payment this _____ day of __________________,  . 
 
By        
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SCHEDULE I OF CERTIFICATE OF PROJECT COSTS 

[List of Project Costs] 
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Ordinance No. xxxx  1 
 

 
 
 
 
(Summary Published in the Leavenworth Times on  ___   , 2020) 

 
ORDINANCE NO. _____ 

 
AN ORDINANCE ALLOWING A SPECIAL USE FOR A 
TWO-FAMILY DWELLING IN A R1-6 ZONING DISTRICT 
LOCATED AT 611 MIAMI STREET IN THE CITY OF 
LEAVENWORTH, KANSAS. 
 

 
 WHEREAS, under the Appendix A of the City Code of Ordinances, Development 
Regulations, of the City of Leavenworth, Kansas, the Governing Body of the City of Leavenworth 
is given the power to locate special uses in each zoning district by ordinance within said City; and 
 
 WHEREAS, the City Planning Commission, after fully complying with the requirements 
of the Ordinances of the City of Leavenworth, Kansas, held a public hearing on the 5th day of 
October, 2020 in the Commission Room, 1st Floor of City Hall, 100 N. 5th Street, Leavenworth, 
Kansas, the official date and time set as was published in the Leavenworth Times newspaper and 
mailed to all property owners within 200 feet of the said property on the 10th day of September 
2020; and 
  
 WHEREAS, the City Planning Commission did hear on the 5th day of October 2020 in the 
Commission Room, 1st Floor of City Hall, 100 N. 5th Street, Leavenworth, Kansas and upon a 
motion made, duly seconded, and passed, the City Planning Commission adopted findings of fact 
and recommended approval of the request for a two-family dwelling in a R1-6 zoning district 
located at 611 Miami Street, Leavenworth, Kansas; and  
 
 WHEREAS, upon a roll call vote duly passed, the Governing Body adopted the findings 
of fact and conclusions to allow special use for a two-family dwelling for the property described 
herein in Section 1. 
 
 BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF 
LEAVENWORTH, KANSAS: 
 
 Section 1. That a special use permit be issued for a two-family dwelling on the following 
described property: 
 

Lots 27 and 28, Block 77, Leavenworth City Proper, Leavenworth County, 
Kansas; and more commonly referred to as 611 Miami Street, Leavenworth, 
Kansas. 

  
 Section 2: That this Ordinance shall take effect and be in force from and after its passage 
by the Governing Body, and its publication once in the official City newspaper. 
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Ordinance No. xxxx  2 
 

 
 PASSED AND APPROVED by the Leavenworth City Commission of the City of 
Leavenworth, Kansas on this ____ day of ______2020. 
 
 
             
       Myron J. “Mike” Griswold, Mayor 
 
 
{Seal} 
 
 
ATTEST: 
 
 
______________________________  
Carla K. Williamson, CMC, City Clerk 
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(Published in The Leavenworth Times on ________, 2020) 
 
         211020 F 
 ORDINANCE NO. _____ 
 

 AN ORDINANCE AUTHORIZING THE ISSUANCE BY THE CITY OF 
LEAVENWORTH, KANSAS OF NOT TO EXCEED $12,000,000 AGGREGATE 
PRINCIPAL AMOUNT OF TAXABLE INDUSTRIAL REVENUE BONDS, SERIES 
2020 (SUPER MARKET DEVELOPERS, INC. PROJECT), TO PROVIDE FUNDS 
TO ACQUIRE, CONSTRUCT AND EQUIP A PROJECT FOR SUPER MARKET 
DEVELOPERS, INC., AND AUTHORIZING AND APPROVING CERTAIN 
DOCUMENTS AND ACTIONS IN CONNECTION WITH THE ISSUANCE OF 
SAID BONDS. 

  
 

WHEREAS, the City of Leavenworth, Kansas, (the “Issuer”) is a municipal corporation and 
political subdivision duly organized and validly existing under the laws of the State of Kansas as a city of the 
first class; and 
 
 WHEREAS, the Issuer is authorized by K.S.A. 12-1740 to 12-1749e, inclusive, as amended, 
(collectively, the “Act”) to issue revenue bonds, the proceeds of which shall be used for the purpose of paying 
all or part of the cost of acquiring, constructing, reconstructing, improving, equipping, furnishing, repairing, 
enlarging or remodeling facilities for agricultural, commercial, hospital, industrial, natural resources, 
recreational development and manufacturing purposes; and 
 
 WHEREAS, pursuant to the Act, the Issuer proposes to issue its Taxable Industrial Revenue Bonds, 
Series 2020 (Super Market Developers, Inc., Project), in an aggregate principal amount not to exceed 
$12,000,000 (the  “Bonds”) for the purpose of (a) acquiring, constructing, reconstructing, improving, 
equipping, furnishing, repairing, and remodeling a commercial facility for Super Market Developers, Inc., a 
Missouri corporation registered and in good standing as a foreign corporation in the State of Kansas (the 
“Company”), and (b) paying certain costs of issuance, all as further described in the hereinafter referred to 
Bond Indenture and Lease Agreement; and 
 
 WHEREAS, the Bonds will be issued under a Bond Trust Indenture dated as of the date set forth 
therein (the “Bond Indenture”), by and between the Issuer and UMB Bank n.a., Kansas City, Missouri, with 
one or more offices in the State of Kansas, as Bond Trustee (the “Bond Trustee”); and 
 
 WHEREAS, the Company will lease the Project to the Issuer pursuant to the Base Lease 
Agreement of even date herewith (the “Base Lease”) between the Company and the Issuer; and 
 
 WHEREAS, simultaneously with the execution and delivery of the Bond Indenture, the Issuer will 
enter into a Lease Agreement dated as of the date set forth therein (the “Lease Agreement”), by and between 
the Issuer, as lessor, and the Company, as lessee, pursuant to which the Project (as defined in the Bond 
Indenture) will be acquired, constructed, reconstructed, improved, equipped, furnished, repaired, and 
remodeled pursuant to which the Issuer will lease the Project to the Company, and the Company will agree to 
pay Lease Payments (as defined in the Bond Indenture) sufficient to pay the principal of and interest on the 
Bonds; and 
 
 WHEREAS, the Issuer further finds and determines that it is necessary and desirable in connection 
with the issuance of the Bonds that the Issuer execute and deliver certain documents and that the Issuer take 
certain other actions as herein provided. 

184



-2- 

 
 NOW, THEREFORE, BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF 
LEAVENWORTH, KANSAS, AS FOLLOWS: 
 
 Section 1.  Findings and Determinations.  The Issuer hereby makes the following findings and 
determinations with respect to the Company and the Bonds to be issued by the Issuer, based upon 
representations made to the Issuer: 
 
  (a) The Company has properly requested the Issuer’s assistance in financing the costs 

of the Project; 
 
  (b) The issuance of the Bonds for the purpose of providing funds to finance the costs of 

the Project is in furtherance of the public purposes set forth in the Act; and 
 
  (c) The Bonds are being issued for a valid purpose under and in accordance with the 

provisions of the Act. 
 
 Section 2.  Authorization of the Bonds.  The Issuer is hereby authorized to issue the Bonds in the 
aggregate principal amount of not to exceed $12,000,000, which shall be issued under and secured by and 
shall have the terms and provisions set forth in the Bond Indenture.  The Bonds shall bear interest at the fixed 
rate of 5.00% and shall mature not later than the year 2025, and shall have such redemption provisions as set 
forth in the Bond Indenture.  The final terms of the Bonds shall be specified in the Bond Indenture, and the 
signatures of the officers of the Issuer executing such Bond Indenture shall constitute conclusive evidence of 
their approval and the Issuer’s approval thereof. 
 
 Section 3.  Limited Obligations.  The Bonds shall be limited obligations of the Issuer, payable solely 
from the sources and in the manner as provided in the Bond Indenture, and shall be secured by a transfer, 
pledge and assignment of and a grant of a security interest in the Trust Estate (as defined in the Bond 
Indenture) to the Bond Trustee and in favor of the owners of the Bonds, as provided in the Bond Indenture.  
The Bonds and interest thereon shall not be deemed to constitute a debt or liability of the Issuer, the State of 
Kansas (the “State”) or of any political subdivision thereof within the meaning of any State constitutional 
provision or statutory limitation and shall not constitute a pledge of the full faith and credit of the Issuer, the 
State or of any political subdivision thereof, but shall be payable solely from the funds provided for in the 
Lease Agreement and the Bond Indenture.  The issuance of the Bonds shall not, directly, indirectly or 
contingently, obligate the Issuer, the State or any political subdivision thereof to levy any form of taxation 
therefor or to make any appropriation for their payment.  No breach by the Issuer of any such pledge, 
mortgage, obligation or agreement may impose any liability, pecuniary or otherwise, upon the Issuer or any 
charge upon its general credit or against its taxing power. 
 
 Section 4.  Authorization and Approval of Documents.  The following documents are hereby 
approved in substantially the forms presented to and reviewed by the Issuer (copies of which documents, upon 
execution thereof, shall be filed in the office of the City Clerk), and the Issuer is hereby authorized to execute 
and deliver each of such documents (the “Issuer Documents”) with such changes therein (including the dated 
date thereof) as shall be approved by the officials of the Issuer executing such documents, such officials’ 
signatures thereon being conclusive evidence of their approval and the Issuer’s approval thereof: 
 
  (a) Bond Indenture; 
 
  (b) Base Lease Agreement;  
 
  (c) Lease Agreement; and  
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  (d) Bond Purchase Agreement. 
  
 Section 5.  Execution of Bonds and Documents.  The Mayor of the Issuer is hereby authorized and 
directed to execute the Bonds by manual or facsimile signature and to deliver the Bonds to the Bond Trustee 
for authentication for and on behalf of and as the act and deed of the Issuer in the manner provided in the 
Bond Indenture.  The Mayor of the Issuer is hereby authorized and directed to execute and deliver the Issuer 
Documents for and on behalf of and as the act and deed of the Issuer.  The City Clerk of the Issuer is hereby 
authorized and directed to attest, by manual or facsimile signature, to the Bonds, the Issuer Documents and 
such other documents, certificates and instruments as may be necessary or desirable to carry out and comply 
with the intent of this Ordinance. 
 
 Section 6.  Further Authority.  The Issuer shall, and the officials, agents and employees of the Issuer 
are hereby authorized and directed to, take such further action, and execute such other documents, certificates 
and instruments, including, without limitation, any credit enhancement and security documents, arbitrage 
certificate, redemption notices, closing certificates and tax forms, as may be necessary or desirable to carry 
out and comply with the intent of this Ordinance, and to carry out, comply with and perform the duties of the 
Issuer with respect to the Bonds and the Issuer Documents. 
 
 Section 7.  Effective Date.  This Ordinance shall take effect and be in full force immediately after its 
adoption by the Governing Body of the Issuer and publication in the official newspaper of the Issuer. 
 
 PASSED by the Governing Body of the City of Leavenworth, Kansas this ___ day of 
_____________, 2020. 
 
       CITY OF LEAVENWORTH, KANSAS 
 
 
        
   Myron J. “Mike” Griswold, Mayor  
(Seal)  
 
ATTEST: 
 
 
_______________________________ 
   Carla K. Williamson, CMC City Clerk  
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[SUMMARY ORDINANCE FOR PUBLICATION] 
 

(PUBLISHED IN The Leavenworth Times ON __________, 2020) 
 

SUMMARY OF ORDINANCE NO. ________ 
 
 On ______________, 2020, the governing body of the City of Leavenworth, Kansas, passed an 
ordinance entitled: 
 

 AN ORDINANCE AUTHORIZING THE ISSUANCE BY THE CITY OF 
LEAVENWORTH, KANSAS OF NOT TO EXCEED $12,000,000 AGGREGATE 
PRINCIPAL AMOUNT OF TAXABLE INDUSTRIAL REVENUE BONDS, SERIES 
2020 (SUPER MARKET DEVELOPERS, INC. PROJECT), TO PROVIDE FUNDS 
TO ACQUIRE, CONSTRUCT AND EQUIP A PROJECT FOR SUPER MARKET 
DEVELOPERS, INC., AND AUTHORIZING AND APPROVING CERTAIN 
DOCUMENTS AND ACTIONS IN CONNECTION WITH THE ISSUANCE OF 
SAID BONDS. 

 
 The bonds approved by the Ordinance are being issued in an aggregate principal amount not to 
exceed $12,000,000 for the purpose of acquiring, constructing, reconstructing, improving, equipping, 
furnishing, repairing, and remodeling a commercial facility located approximately at 2107 S. 4th Street, 
Leavenworth, Kansas and paying certain costs of issuance of the bonds.  The bonds shall be limited obligations 
of the City of Leavenworth, Kansas payable from lease payments to be made by Super Market Developers, 
Inc., in amounts sufficient to pay the principal of and interest on the bonds.  The bonds and interest thereon 
shall not be deemed to constitute a debt or liability of the City of Leavenworth, the State of Kansas (the 
“State”) or of any political subdivision thereof within the meaning of any State constitutional provision or 
statutory limitation and shall not constitute a pledge of the full faith and credit of the City of Leavenworth, 
the State or of any political subdivision thereof, but shall be payable solely from the funds provided for in the 
Lease Agreement and the Bond Indenture. The issuance of the bonds shall not, directly, indirectly or 
contingently, obligate the City of Leavenworth, the State or any political subdivision thereof to levy any form 
of taxation therefor or to make any appropriation for their payment.  A complete text of the Ordinance may 
be obtained or viewed free of charge at the office of the City Clerk, 100 North 5th Street.  A reproduction 
of the Ordinance is available for not less than 7 days following the publication date of this Summary at the 
City Clerk’s office 100 North 5th Street, Leavenworth, Kansas. 
 
 This Summary is hereby certified to be legally accurate and sufficient pursuant to the laws of the 
State of Kansas. 
 
DATED:    , 2020. 

 
 
_______________________________________  

      David Waters, City Attorney 
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